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THE DECISIONS 


Or 


THE SUPREME COURT OF ALABAMA; 


JUNE TERM, 1837. 


GOODLET VS SMITHSON. 
Of title to lands, purchased from the United States. 


1. In the case of sales of lands by the United States, the law 
gives the right, and the patent is to be considered, not as 
the title, but as the evidence, by which it is shewn that the 
perequisites of a legal sale, have been complied with. 

2. A purchaser of lands from ihe United States, by the act of 
entry and payment, acquires an inchoate legal title, which 
may be aliened, descend, or be divested in the same man- 
ner as any other legal title. 

3. 80, previous to the issuance of a patent, the estate of one in 
lands, purchased of tlie United States, and for which he has 
received a certificate of final payment, may be levied on 
and sold under execution, issued on a judgment at law. 





Goodlet commenced an action of trespass to try 
titles, against Smithson, in the Circuit Court of 
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Benton. The plea was not guilty, upon which an 
issue was joined to the country. 

On the trial, the plaintiff relied upon a sheriff's 
deed,——the land having been sold under an execu- 
tion issued upon a judgment at law. ‘The plain- 
tiff proposing shewing by proof, that the land he 
claimed, had been entered by the defendant in the 
land office of the Coosa land district, previous to 
the sheriff's levy upon it; and that full payment had 
been made by the defendant, who had received a 
certificate therefor, in due form of law. . 

The Court charged the jury, that previous to the 
issuance of a patent, the purchaser of lands from 
the United States, had no such estate in the lands, 
as could be levied on, and sold under execution is- 
sued upon a judgment at law. 

The jury found a verdict for the defendant, on 
this charge: and the plaintiff! having excepted to 
the charge of the Court, sued out a writ of error. 


Thornton for the plaintiff in error,—P. Parsons 
contra. 


GOLDTHWAITE, J.—Goodlet instituted this 
action of trespass, to try titles against Smithson, and 
sought thereby to recover the possession of the 
tract of land described in the declaration. 

From the bill of exceptions, taken on the trial 
of the case, in the Circuit Court, it appears, that 
Goodlet claimed title under a sheriff's deed. The 
execution, by virtue of which, the tract of land, 
which is the subject of controversy, was sold, was 
regularly issued on a judgment obtained against 
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Smithson; and evidence was offered to prove, that 
| ? 

he had entered the land, made full payment, and re- 

ceived a certificate for it indue course of law, from 





the receiver of public monies for the proper land 
district. On this evidence, the Court instructed 
the jury, that previous to the issuance of a patent 
to Smithson, he had no such estate in the land, as 
could be levied on and sold by virtue of an execu- 
tion, issued ona junds rment at law. 

Goodlet, having failed in his suit, now prosecutes 
his writ of error, to reverse the judgment render- 
ed against him, and here assigns, that the Circuit 
Court erred in giving the instructions, before stated, 





to the jury. 
It is not contended that any thing has been omit- 
ted, either by the purchaser of the land, or by the 
officers of the government, which by law is required © 
to be performed, to make the act of purchase com- 
plete; but it is insisted, that previous to the time 
when a patent actually issues, the title derived by 
the act of purchase, is merely equitable, and the pur- 
chaser is invested with no Tegal estate, and conse- 
quently, under our statute,* his right can only be — 
divested by means of a suit in chancery. 27. 
In the ordinary case of contracts between indi- 
viduals, relating to the sale of lands, the title of the 
seller, does not pass to the purchaser, except a con- 
veyance in the form — bed by law, be actually 
executed, previous to which, the interest of the pur- 








chaser is a mere equity; but this, is, because the ti- 
tle to land, can pass alone by reason of some one of 
the common assurances, or couveyances Which are 
known to the law. [tn the case of sales made by 
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the United States, the law gives the right, and the 
patent may be considered, not as the title itself, but 
as the evidence by which it is shewn, that the pre- 
requisites to a legal sale have been complied with. 

The acts of Congress are silent, in respect to the 

time when the purchaser of the public lands, may 
enter and enjoy the full and exclusive dominion of 
his purchase: but it is evidently contemplated by 
all the legislation on the subject, that the act of 
purchase, transfers an immediate right of possession 
to the purchaser, and he may at once enter on the 
land, if in fact the possession be, as it is always pre- 
sumed to be, vacant, or if otherwise, the title thus 
acquired is suflicient to enable him to oust any in- 
truder by due course of law. 

Previous to the act of the twenty-fourth April, 
+2 Story, eighteen hundred and twenty,* the sales of the pub- 
L.U.1775 Jic lands were nsually made on a credit, and the 

purchaser was not entitled to receive a patent, un- 
til the period of credit had expired, and he had 
made the entire payment for the land; but his right 
to the possession, was complete with the act of en- 
try, of which the certificate then required to be 
issued, was the legal evidence; and on this, without 
the aid of legislative enactment, he could maintain 
an action at law, against, and recover the land 
from any one in possession, under a weaker title 
than himself. When by the act of Congress refer- 
red to, the credit on sales was abolished, no 
change was made in the right acquired by the pur- 
chase, nor could the patent issue to the purchaser, 
without some delay, but the certificate which was 
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required to be given to him was, as before, evi- 
dence that the purchase was complete. 

He had apg -d every act which the law re- 
quired from him, when he entered the land and 
paid the a money: all which was to follow, 
as to issuing of the final and complete evidence of 
right in the form of a patent, was to be performed 
by the ministerial officers of the government; but 
their omission, could not in any manner change or 
effect his title; and although the patent would only 
be evidence from its date, yet if it became necessa- 
ry from any cause whatever, to shew the inception 
of the legal title for the act of entry, it could be 
shewn by the production of the certificate required 
to be : given, and the title would be referred back to 

its source. 

We arrive then, at the conclusion, that by the 
act of entry, ail payment of the purchase money, 
the purchaser of land from the United States, ac- 
quires an inchoate legal title, which may be alien- 
ed, descend, or be divested, in the same manner as 
any other legal title, and this view of the case is 
amply sustaine d by: authority. 

In Pennsylvania, it has been repeatedly held, that 
the payment of the pirsets Ise —* and a survey, *3 Dall. 
though unaccompanied by patent, gives a legal i1\ Wash. 
ri: cht of entr ¥—~Sis as vs Irvine® wens vs Klyne +t 9.0. - 


Copley vs Biddle,;—and this rule derives additional 24 5+. 


a il ides aAnnisentiin tf thie e nan ne ‘ty ¢hyoaft 4 
furce we 8 aLigoa to Lis CASS, Aas i tt vt State, cow ash 
an equitable title, will not authorise a recovery in; ©: ® 
ejectment.— Vanhora vs Chesiaa it,s— Carson vs Bon-i2 Wash “ 
durant} In iCentucky in the case of Thomas v 33. 
; «Hardin 


Marshall,” it was held that an entry or survey of Rep. 19. 
> 


7 
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lands, was an inchoate legal title, which would de- 
scend and might be aliened; and vested such a legal 
right as might be sold under an execution. 

In this Court, in the case of Bullock vs Wilson,* 
it was decided, that a certificate of final payment, 
was evidence of a legal title, on which an eject- 
ment could be maintained. The case of Masters vs 
Easiis,t cannot be considered as at variance with 
the principle decided by the Court, in the case of 
Bullock vs Wilson. It is true, in that case, it was held 
that the grantee of the United States, must suc- 
ceed against the assignee of a certificate, which had 
previously been held by the grantee, and which he 
had assigned to him; but it is not stated in what 
manner the assignment was made, most probably 
however, by mere indorsement, which could pass 
no title, for the Court directly and explicitily re- 
cognise the principle, that if a conveyance had been 
made by deed, the title of the grantee, by the pa- 
tent, would have enured to the defendant in that 
action. 

How far a patent and a certificate of final pay- 
ment for the same tract of land, might conflict 
with each other, when issued to different persons, 
is a question not now raised, and therefore it need 
not be considered ; but it is conceived no difficulty 


_ Could arise in such a case, if the rule recognized by 





this Court, in the case of Masters vs Eastis, were to 
be applied. 

The Circuit Court having erred, in giving the 
charge before stated to the jury trying the case, 
the judgment rendered must be reversed, and the 
case remanded. 
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RICHARDSON, et al. vs CLEAVELAND & HUGGINS. 


Of proceedings in the nature of admiralty process 
under the statutes of Alabama. 


1. The statutesof 1824 and 1836, giving alien, by proceed- 
ings in the nature of admiralty process, upon vessels, 
steam boats &c.—are to be construed in pari materia—both 
containing provisions designed to be operative, and to form 
one system. 

. The jurisdiction confered upon, and exercised by the 
County Courts, of this State, under these statutes, is not in 
violation of the constitution of Alabama. 

3. Nor does such jurisdiction conflict with the admiralty and 
maritime authority, vested by the constitution of the Uni- 
ted States, in the national Courts. 

4, Where a libel filed under the statutes, alleged that the lib- 
elants were merchants, that they furnished stores, provis- 
ions, merchandise and materials toa certain steam boat, 
naming her, that the amount claimed was justly due by the 
master and owners, that the boat was duly enrolled, regis- 
tered and lisenced, and that the articles were furnished at 
the special request of the owners and master of said boat, and 
that the articles were furnished at divers times, from the 
seventh day of Jariuary, 1835, to the twentieth day of 
April, 1836.—It was held, taking the whole libel togeth- 
er— 

First—That the description of the personal character of 
the libelants, and of the vessel, was sufficiently certain 
to bing the case within the terms of the statute, (above 
referred to) of 1824. 

Secondly—That the expressions, that the materials &c. 
were furnished to the steam boat, and at the special request 
of the owners and master, were equivalent to the assertion, 
that they were furnished, for the use of the boat. 


to 
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Thirdly—That the insufficiency of the averment, as to the 
time when the stores 4c. were furnished, could be correct- 
ed by a reference to the account, filed and annexed to the 
libel. 

The answer of a respondent to a libel, filed under the sta- 
tutes, above referred to, may, it seems, be required to be 


or 


made under oath. 

6. But in such case, the libel should expressly require the an- 
swer to be under oath. 

7. And where an answer is made to a libel, which does not 
require it to be on oath, it is error for a Court to reject the 
answer, because not sworn to. 

8. Cases of this character when tried, should go to the jury, 
and be tried on evidence, independent of the oaths of the 
parties, made to the libel or answer. 

9. The bond authorised to be taken, under the provisions of 
either of these statutes, when executed, operates as a dis- 
charge of the specific lien acquired upon a vessel by hei 
seizure. 

10. Where the stipulation has been entered into in pursuance 
of these statutes, a condemnation of the vessel, (on final 
judgment,) cannot be awarded. 


This was a petition, in the nature of a libel in ad- 
miralty, filed in the County Court of Mobile county. 

The libelants, William F. Cleaveland and 
George Huggins, merchants and co-partners, tra- 
ding in Mobile, under the name and style of Cleave- 
Jand and Huggins, set forth, that they had furnish- 
ed stores, provisions, merchandise and materials to 
the steam boat Ophelia, to the value of fifteen hun- 
dred and five dollars, and eighty-eight cents; that 
the amount of their account, for the articles furnish- 
ed by them, was justly due to them, by the owners 
and master of said boat, and had never been paid. 
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That the steam boat was commanded by Sardine 
G. Stone, that she was duly enrolled, registered 
and licensed; that she had been employed in navi- 
gating the rivers of Mobile bay, and that the arti- 
cles were furnished at the special request of the 
owners and master of said boat, at Mobile, and at 
divers times, from the seventh day of January, 
in the year one thousand, cight hundred and thirty- 
five, to the twentieth day of April, in the year one 
thousand, eight hundred and thirty-six, as per the 
account then there filed. 'That the said boat was 
about to leave the port of Mobile, and that neither 
the owners nor master resided there. 

And they prayed process for the seizure of said 
vessel, in the nature of admiralty process, accor- 
ding to the form of the statute, in such case made 
and provided,—so that the said vessel might be an- 
swerable for said debt, and be condemned for the 
payment of the said sum of fifteen hundred and 
five dollars and eighty-eighty cents, and all costs. 

The libel was verified by the affidavit of George 
Huggins: and the Judge of the County Court or- 
dered the process to issue. 

The boat having been attached by the sheriff, 
John Richardson, Edward Sims and Rucker Red- 
ding entered into a bond, payable to the libelants, 
and conditioned to be void, if the said John Rich- 
ardson should well and truly answer the demand 
aforesaid. 

At June term, eighteen hundred and thirty-six, 
of the County Court, Gayle and Vandegraaf, attor- 
nies of said Court, as amici curia, appeared, and 
moved the Court to quash the libel aforesaid, and 
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to dismiss the whole proceedings, upon the ground 
of want of jurisdiction in said Court; and because 
the proceedings were unauthorised by any statute 
of the State—Which motion being overruled, and 
it appearing that said John Richardson was the 
owner of said boat,—he filed his answer, denying 
the material allegations of the petition. 

It was then objected, that the answer was not 
sworn to, and upon this objection, it was rejected 
by the Court. 

It being then agreed to dispense with a jury, the 
case was submitted to the Court. The entry sta- 
ted that the libelants proved, to the “satisfaction of 
the Court, that the said account was correct, and 
that the said merchandise in said account mention- 
ed, was furnished by the plaintiffs, who were mer- 
chants, at the request, and upon the order of the 
master of the said steam boat, at Mobile, and for 
the use of the said boat, which was navigating the 
waters of Mobile bay, and the rivers of the State: 
but inasmuch as it appeared to the Court, that a 
part of the said goods, amounting to the sum of four 
hundred and eighty-one dollars and seventy-two 
cents, were furnished before the first day of January, 
eighteen hundred and thirty-six, and that said boat 
did perform trips after the delivery thereof,—it is 
considered by the Court, that the plaintifls have no 
lien on the said boat for that amount, although the 
same appears to be due: but for all merchandise, 
furnished to said boat after the first day of Janu- 
ary eighteen hundred and thirty-six, and which 
amounts to the sum of one thousand and twenty- 
four dollars, and sixteen cents, the plaintiffs have 
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a lien on said boat, and that she is liable to con- 
demnation for said amount: It is therefore ordered, 
adjudged and decreed, that the said steam boat, 
Ophelia, her tackle, apparel, engine and furniture, 
be liable, and she is condemned for the payment 
of said sum, and the costs of this proceeding. And 
it appearing to the Court, that said John Richard- 
son, as owner of said boat, has entered into stipu- 
lation, with Edward Sims and Rucker Redding, se- 
curities, by means whereof the said steam boat has 
been released, so that she cannot now be had for 
the purpose of sale, under the condemnation afore- 
said,—it is therefore ordered, adjudged and decreed, 
that the said John Richardson, Edward Sims and 
Rucker Redding, do pay the said sum of one thou- 
sand and twenty-four dollars and sixteen cents, and 
the costs of this suit; and that the said libelants 
have execution thereof against them.” 

A writ of error having been sued out from this 


Court, it was assigned in error, that the Court be- 


low erred,— 

First—In not quashing the libel. 

Second—In not receiving the answer of respon- 
dent. 

Third—In giving judgment against the sureties 
in the replevy bond. 

Fourth—In condemning the boat, her tackle, Kc. 
for the debt. 


Gayle and Vandegraaf for the plaintiffs in error. 
Stewart and Thornton, contra. 


GOLDTHWAITE, J——-Cleaveland and Hug- 
gins, filed a petition in the County Court of Mobile 


i) | 
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county, alledging, “they had furnished stores, pro- 
visions, merchandise and materials, to the steam 
boat Ophelia, to the value of fifteen hundred and 
five dollars and eighty-eight cents, that the amount 
of their account for these articles, furnished by them, — 
is justly due them by the owners and master of the 
said boat and has never been paid.” 

They further represent, “that the steam boat is 
commanded by Sardine G. Stone, that she is, as 
they believe, duly enrolied, registered and licensed, 
that she has been employed in navigating the riv- 
ers of Mobile bay; that the said articles were fur- 
nished at the special request of the owners and mas- 
ter of said boat, at Mobile, and at divers times, from 
the seventh day of January, in the year eighteen 
hundred and thirty-five, to the twentieth of April, 
in the year eighteen hundred and thirty-six, as per 
the account now filed. And further, they repre- 
sent, “that the said boat is about to leave the port 
of Mobile; and that neither the master or owners 
reside in Mobile.” 

The petition prays process to issue for the seizure 
of the said boat, in the nature of admiralty pro- 
cess, according to the form of the statute in such 
case made and provided, so that the said vessel be 
made answerable for the payment of the debt so 
due, and all costs. 

The facts stated in the petition, were verified, by 
the affidavit of one of the petitioners, and the Judge 
of said Court by his fiat, directed admiralty pro- 
cess to issue, according to the prayer of the peti- 
tion, returnable to the second Monday of June, 
eighteen hundred and thirty-six. Process was is- 
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sued against the boat, her dackel, apparel and fur- 
niture, which were seized by the sheriff, and releas- 
ed by him on the order of the clerk of said Court, 
that bond had been given according to law. 

On the fifth of May, eighteen hundred and thirty- 
3ix, John Richardson, Edward Sims and Rucker 
Redding, entered into bond, payable to the plain- 
tiffs, in the sum of three thousand dollars,—the con- 
dition of which recites, “that whereas Cleaveland 
and Huggins, had filed in the County Court of Mo- 
bile county, process in the nature of a libel, in ad- 
miralty proceedings, against the steam boat Ophe- 
lia, of which said John Richardson is owner, for 
goods, wares and merchandise, and supplies, fur- 
nished by them to said boat, to the amount of fif- 
teen hundred and five dollars and eighty-cight cents. 
Now, if the said John Richardson, shall well and 
truly, answer the demand so filed as aforesaid, then 
this obligation to be void.” 

A citation and monition to all persons, pretend- 
ing to have an interest in the said boat, was is- 
sued, but no return appears on the record. 

On the twenty-third day of June, eighteen hun- 
dred and thirty-six, an appearance was made in 
the foliowing terms: “Came the plaintiffs by their 
attorneys, and also came John Richardson, profess- 
ing to be owner and proprietor of said steam boat, 
Ophelia,” who moved the Gourt by his attorneys, 
“to quash the libel aforesaid, and to dismiss the 


whole proceedings, upon the ground of a want of 


jurisdiction in the Court, and because the proceed- 
ings were unauthorised by any statute of the 
State.” 


5 P. ony 
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The motion was overruled, and Richardson then 
making it appear to the satisfaction of the Court, 
that he was the owner of the steam boat Ophelia, 
offered to file an answer to the libel, in writing, 
which he then produced, denying most of the alle- 
gations: ‘This answer, was on motion of the libel- 
ants, rejected, for the reason that it was not vere- 
fied by the oath of the claimant. 'The Court then 
proceeded to determine the cause, without the 
intervention of a jury, this course being agreed to 
by the claimants and libelants—and awarded the 
sum of one thousand and twenty-five dollars and 
sixteen cents, to the libelants, decrecing that they 
had a lien on the boat for that sum, and condemned 
the said boat, her tackle, apparel, engine and fur- 
niture, for the payment of the said sum and the 
costs of suit. The Court also, after reciting that Rich- 
ardson, as the owner ofsaid boat, had entered into 
stipulation with Sims and Redding as sureties, by 
means whereof the boat had been released, so that 
she could not then be had, for the purpose of sale, 
under the condemnation, aforesaid, proceeded to de- 
cree, that Richardson, Sims and Redding, pay the 
said sum so ascertained to be due, and the costs of 
suit, and that the libelants should have execution 
against them. 

To reverse this judgment, Richardson, Sims and 
Redding, have sued out a writ of error to this Court, 
and have assigned the following as reasons for a 
reversal. 

Ist. The Court erred in not quashing the libel. 

2nd. In not receiving the answer of Richard- 


son. 
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3d. In rendering judgment against the securities 
in the replevy bond, and— 

4th. In condemning the boat, her tackle, &c. for 
the debt. 

On the first assignment of error, the constitution- 
ality of the acts of the legislature conferring juris- 
diction on the County Court, to proceed in cases of 
this nature, has been drawn in question, as well as 
the technical accuracy of these proceedings, under 
those acts. The questions will be separately ex- 
amined. 


259 


1. The acts of eighteen hundred and twenty-,,.. Dig. 


four,* and that of eighteen hundred and thirty-six, 39. 
are the only enactments on which the libelants2 Ea. 


rest their cause, and in order correctly to under- 
stand the points which are raised, it may be neces- 
sary to recite somuch of them as bear on the case. 

The first section of the act of eighteen hundred 
and twenty-four, provides, that all ships, vessels, 
steam boats and other registered, enrolled or li- 
censed craft, built, repaired, fitted or furnished, 
within this State, are hereby declared to be liable 
and chargeable, for all debts contracted by the own- 
ers, masters or consignees thereof, for, or by reason 
of any work done, or materials or supplies found, 
provided or furnished, by any merchant, trader, 
ship-builder, mechanic or workman, for, upon or 
concerning the building, repairing, fitting, furnish- 
ing, supplying, or equipping such, ship, vessel, steam 
boat, or other craft, in preference to any other debts 
due, and owing from the owners thereof. 

Section 2. Provides, that, “it shall be lawful for 
all and every of the said merchants, traders, ship_ 


604. 
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builders, mechanics and workmen, to file process 
in the nature of a libel, in admiralty proceedings, 
in the Circuit and County Courts of this State, 
against such ship, vessel, steam boat, or other craft, 
her tackle, apparel and furniture: whereupon pro- 
cess shall issue, and such proceedings shall be had, 
towards the recovery of such debts, as are usually 
had in the Courts of admiralty, for the recovery of 
mariner’s wages, and other debts actually contract- 
ed, upon the high seas.” 

Section 3. Provides, “that all the description of 
persons named in the proceeding sections, may join 
in one action, and that all suits against the ship, &c. 
may be consolidated, and one definitive judgment 
givev, comprehending all the debts, &c. which 
shall be demanded, supported either by process or 
petition, while one or more of such suits are pend- 
ing. 

Section 4. Provides, “if the master or owner, or 
his or their agent or attorney, will enter into stipu- 
ulation or bond, with sufficient securites, to answer 
all the demands which shall be filed against the 
ship, &c. the same shall be released and discharged 
from such lien.” 

Section 5. Provides, that “no ships, &c. shall con- 
tinue to be liable for such debts, longer than the 
time which shall intervene, between the contract- 
ing of such debts, and the time of her proceeding 
on her voyage next after such debts may be con- 
tracted.” 

Section 6. Provides, “that all issues at the re- 
quest of either party, shall be tried by a jury; and 
all such issues shall be made up by the parties un- 
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der the direction of the Court,—the clerks of the 
said Courts to have the same power in vacation, as 
is exercised by the clerks of the Circuit and Dis- 
trict Courts of the United States, and shall take 
the bonds or stipulations as aforesaid, which shall 
not be void for want of form, but shall be proceed- 
ed on and recovered, according to the plain intent 
and meaning thereof.” 

The act of eighteen hundred and thirty-six, ex- 
tends the lien on steam boats or other water 
craft, to any person who shall furnish materials, 
labour or stores for the use of any steam boat, &c. 
within the State of Alabama, on the order or by 
the direction of the master or clerk of the same; but 
provides, that if the lien shall not be enforced, on or 
before the first day of July next, ensuing, the furnish- 
ing of the materials, labor or stores, such lien shall 
cease to exist. The mode of enforcing the lien shall 
be before any Court having jurisdiction of the 
amount, and shall be in the nature of a libel, &c. and 
on an order of seizure, the boat, &c. to be taken; but 
the claimants of such boat may replevy, on enter- 
ing into a bond with sufficient security, to pay such 
judgment as may be rendered on such libel—and 
the lien is further extended to all goods, &c. re- 
ceived as freight and not delivered. 

The objections which have been urged to the ju- 
risdiction thus professed to be given, are founded 
on the first and eighth sections of the fifth article of 
the constitution, and the twenty-eighth section of the 
first article. 

If the two statutes are to be construed in pare 
materia, any objection based on the twenty-eighth 
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section of the bill of rights, must necessarily fall to 
the ground, as the right of trial by jury, is express- 
ly saved at the instance of either party, by the sixth 
section of the act of eighteen hundred and twenty- 
four, and it will become necessary to inquire, what 
is the true meaning of this clause in the constitu- 
tion, or how far applicable to cases of this and the 
like character: that such is the construction uni- 
versally given to statutes on the same subject mat- 
ter, is a rule too well settled, now to be questioned; 
and the Court entertains no doubt, but that the 
rule is properly applicable here. ‘The acts certain- 
ly do not contain dissimilar or repugnant provisions. 
The last does not attempt or profess to repeal the 
former, and we can arrive at no other conclusion 
than that both were intended to be operative and to 
form together one system. 

The first section of the fifth article, provides that 
the judicial power of this State, shall be vested in 
one Supreme Court, Circuit Courts to be held in 
each county in the State, and such inferior Courts of 
law and equity, as the General Assembly may from 
time to time direct, ordain and establish. 

The eighta section, that the General Assembly, 
shall have power, to establish a Court or Courts 
of Chancery, with original and appelate equity ju- 
risdiction: and until the establishment of the said 
Court or Courts, the said jurisdiction shall be ves- 
ted in the Judges of the Circuit Courts, respec- 
tively. 

It is urged that a Court, whose proceedings are 
according to the course of admiralty practice, must 
in consequence of the form of proceeding, become 
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a Court of Chancery, within the meaning of the 
eighth section before recited, and that such pow- 
ers cannot be exercised by any other than the Cir- 
cuit Courts, until the creation of a separate Court 
of Chancery. Admitting the proceedings in- admi- 
ralty and equity causes to be similar, it does not 
follow but that the jurdsdiclions are entirely dis- 
tinct and variant. ‘To illustrate the distinction be- 
tween the jurisdiction, let it be supposed that mon- 
ey has been advanced on a valid contract, anda 
bottomry bond agreed to be given on a vessel—the 
admiralty would have no jurisdiction defore the 
bottomry was forfeited, and equity none a@fter- 
wards; but yet a specific performance of the con- 
tract; could be decreed in equity, compelled by its 
process of attachment, and the admiralty would 
have jurisdiction alone, after the specific execution 
of the bond of bottomry was thus compelled.—An- 
drews vs Essex Ins. Co.* So without doubt, Courts °3 Mason 
of law might be invested with power to call on 
the parties to make disclosures of the facts of the 
case on oath, yet the character of the proceedings 
would not be changed, by the means which were 
used to elicit the truth. Admiralty as well as the 
law must be bound by fixed and certain rules, 
which admit of little or no variation; but “equity 
is that wherein the law by reason of its universal- 
ity is deficient.” It may relieve against cases of 
accident, surprise, confidence abused, trust violated, 
and undue influence exercised; but the cases are 
few, ifany, in which these, or similar considerations, 
can influence either a Court of law or admiralty in 








*Gilpin’s 
R. 474. 





CASES DETERMINED 
RICHARDSON, et al. vs CLEAVELAND & HUGGINS. 











arriving at its judgment on the facts presented, and 
the relief against them would still have to be 
sought in the proper forum, a Court of Chancery. 

But it is said that by the second section of the 
third article of the Constitution of the United 
States, “al/ admiralty and maritime jurisdiction is 
vested in the Courts of the United States, and it is 
contended that this jurisdiction must be exclusive. 
It is sufficient to say that such a construction has 
never obtained within our knowledge, and the 
ablest commentators on constitutional law have 
held the jurisdiction of the State Courts to be con- 
current in all cases, arising within the body of a 
county.—Danes et al. vs Newbrig.* 

We have therefore no difficulty in arriving at the 
conclusion, that the legislature has the constitu- 
tional power to confer this jurisdiction on the Coun- 
ty Court. 

The technical accuracy of the libel, and its con- 
formity with or variance from, the statutory enact- 
ments, next demand our consideration. 

It is alleged, that the libelants are merchants in Mo- 
bile, that they furnished, stores, provisions, merchan- 
dise and materials to the steam boat Ophelia : that 
the amount of their account 1s justly due to them by 
the master and owners of said boat: that the boat 
is duly enrolled, registered and licensed: that she 
has been employed in navigating the rivers of Mo- 
bile bay: that the articles were furnished at the | 
special request of the owners and master of said 
boat at Mobile, and at divers times, from the sev- 
enth day of January, eighteen hundred and thirty- 
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five, to the twentieth day of April, eighteen hun- 
dred and thirty-six: that the boat is about to leave 
Mobile, and that neither the owners nor master re- 
side there. 

The description of the personal character of the 
libelants, is sufficiently averred, as well as the de- 
scription of the vessel, to bring the libel within the 
terms of the first statute, which would alone be ne- 
cessary to meet such cases, as are not covered 
by the latter. So likewise are the articles alleged 
to have been furnished, (or at least some of them,) 
within the words used by both acts; but there is 
some difficulty in reconciling the libel with another 
important requisition of the statute of eighteen hun- 
dred and thirty-six, which makes it necessary to 
create a lien, that the stores, &c. should be furnish- 
ed for the use of the boat; nor can it be said that 
there is any allegation in the libel, which destenctly 
avers, that the materials were furnished for the 
building, repairing, filling, furnishing or equipping, 
or that the stores were furnished for supplying, the 
steam boat, so as to bring the case within the words 
of the act of eighteen hundred and twenty-four: 
yet the expression used that the materials, Kc. 
were furnished ¢o the steam boat, and at the special 
request of the owners and master, would seem to 
be equivalent to the assertion, that they were fur- 
nished for the use of the boat;—we therefore incline 
to the opinion, that taking the whole libel togeth- 
er, no other inference can be drawn from it, than 
this, that the stores and materials were furnished 

oP. 34 
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for the use of the steam boat, at the request of, and 
consequently, by the direction of the master. 

The only remaining point in relation to the form 
of the libel, is the allegation respecting the time 
when the stores, &c. were furnished. Without a 
reference to the account which is set oué in the re- 
cord, and contains items of charges, during each 
month of the year eighteen hundred and thirty-six, 
anterior to the time when the libel was filed, the 
allegation would be insufficient, as it would not ap- 

pear from the statement made, that all the articles 
were not furnished in eighteen hundred and thirty- 
five, after the boat had left the port, by which the 
lien would have been divested; or that they were 
not furnished previous to the ninth of January, eigh- 
teen hundred and thirty-six, in which case the lien 
under the act of eighteen hundred and twenty-four, 
would never have attached, but as by a reference 
to the account, this is made certain, we consider 
the libel as sufficient. 

2. The next assignment of error which will be 
considered, is, that which embraces the refusal of 
the Court, to receive the answer of Richardson to 
the libel, unless sworn to. 

It will be seen by a reference to so much of the 
libel as contains the prayer, that the parties inter- 
ested, are not required to answer on oath, nor have 
any interrogatories been propounded to the libel- 

“2Be0, ants. By the general rules of admiralty practice, 
Ad. law the answer may be required to be on oath.* This 
‘Dunlap’s practice is incorrect and unsafe, according to Dun- 
Sur Pre. Tap unless in the opinion of the libelant or his proc- 





























JUNE TERM, 1837. 


67 








RICHARDSON, et al. vs CLEAVELAND & HUGGINS. 





tor, it may be necessary to resort to the conscience 
of the respondent, in order to substantiate the case; 
for the answer being required to be on oath, and be- 
ing so made, might by the general course of admiralty 
proceedings, be required to be disproved by two wit- 
nesses, (though under our statute, the rule would 


be diferent.)* (See also the opinion of Chief Jus-* Dunlap’s 


tice Marshal, in the case of the Matilda.t) As the} 


rac. i21- 
22-123. 


libelants in this case, did not think proper to require [aw Jour. 


the answer of the respondent to be on oath, they 
had no right to have it rejected for the want of 
verification. The act of eighteen hundred and 
twenty-four, contemplates, that the trial of all is- 
sues shall be had before a jury, at the instance of 
either party, and on such trial, as in all other cases 
of jury trials, the evidence in the cause would be 
submitted to it, independent of the oaths of the par- 
ties. 

For this error, the judgment must be reversed, 
and the cause remanded, but as the other questions 
presented on the record are properly raised, and as 
the practice in cases of this nature, is new in this 
State, we deem it not improper to express our 
opinions in relation to them. 

3. It is assigned as error, that the Court erred in 
rendering judgment against the sureties on the re- 
plevy bond. 

It will be perceived on a reference to the sta- 
tutes, that the conditions which are prescribed for 
the bonds, are not in all respects similar, and from 
this supposed variance, it was at first thought that 
the legislature might have intended to create a dif- 





488. 
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ference in the effect to be given to them: but we are 
satisfied that on a bond being taken under either 
statute, the specific lien on the boat seized, is dis- 
charged, and that it was the intention to substitute 
the bond in lieuof it. Thus the condition required 
by the act of eighteen hundred and twenty-four, is 
“to answer all demands which shall be filed;” that 
of eighteen hundred and thirty-six, “to pay such 
judgment as shall be rendered on said libel.” 
The act of eighteen hundred and twenty-four, 
prescribing that the proceedings shall be according 
to the course of admiralty, it only remains to inquire 
whether this is the uniform course in Courts of ad- 
miralty. It is believed to be without exception that 
all stipulations, or bonds in the nature of a stipula- 
tion, are considered as the thing itself, and judg- 
*The Pal- ment is rendered against the stipulators, or /idez 
are i. jussores in the first instance.* Neither is the form 

essential, although prescribed by statute, if the 
eeu 1,Same effect is intended by the one actually entered 
Gall 476. into,t 

This practice is convenient, and it in all cases 
furnishes a remedy, which it is just should be ad- 
vanced in such a manner, as to attain the ends of 
justice with as little delay and expense as practi- 

cable; and when it is considered, that the judgment 
on the bond, is at all times within the discretion of 
the Court, no difficulty it is presumed, can arise 
from an improper exercise of it. 

4, The condemnation of the boat, after a stipu- 
lation had been entered into, and the lien thereby 
discharged, was erroneous, for the libelants would, 
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by such judgment, have two remedies, when one 
alone was contemplated by the act; it is true that 
the judgment of condemnation in this case might 
not operate so as to divest any rights, acquired af- 
ter the giving of the bond, but as it was clearly 
irregular, the judgment, would for this. cause, 
have been reversed, if such had not already 
been the result produced by the second assign- 
ment, 
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Of contracts of a minor, void and voidable. 
Of the control of a guardian over his ward’s lands. 


1. It seems to be the better opinion, that the deeds of an in- 
fant, conveying lands upon a full equivalent, given or se- 
cured, are embraced within the description of contracts, 
metely voidable. 

2. But in respect to the contracts of a minor, conveying his 
lands, the guardian is not to be viewed in the light of a 


stranger. 

8. The dominion and authority of a guardian over the real 
estate of his ward, is conclusive, against the control or in- 
terference of the ward, during his minority. 

4. And the deed of an infant, made during the continuance 
of his wardship, conveying his lands, passes no title as 
against his guardian. 


This was an action of trespass, to try titles de- 
termined in the Circuit Court of Madison county. 
The action was brought in the name of David 
Bradford against Sarah Freeman; and the defen- 
dant, under the plea of not guilty, defended the 
suit as the guardian of Young E. Freeman, a mi- 
nor, under whom the plaintiff claimed title. 

There was inconsistency in the evidence produ- 
ced, in regard to the minority of Young E. Freeman, 
from whom, (after proving a chain of title prece- 
ding the conveyance relied on,) the plaintiff show- 
ed a deed, conveying the premises in dispute, in 
consideration of the sum of six hundred. dollars. 

Upon the proof in relation to these matters, the 
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Court was requested, on the part of the defendant, 
to charge the jury, “that if they believed said Young 
E. Freeman, was, at the date of his deed to Brad- 
ford, under the age of twenty-one years, and was 
born, as stated by (a particular,) witness,--then they 
must find for the defendant;” which charge the 
Court refused to give, and instructed the jury, that 
“if they believed the sale (by Young,) an advanta- 
geous one,—then the defendant could not defend as 
guardian, but they must find for the plaintiff. But 
if not an advantageous one, then they must find for 
the defendant.” 

To which the defendant excepted, and a verdict 
having been rendered for the plaintiff, the defen- 
dant sued out a writ of error to this Court. 


M’Clung for the plaintiff in error— Robinson, con- 
tra. 


COLLIER, J.—The defendant in error, brought 
an action of trespass against the plaintiff in the 
Circuit Court of Madison, as well to try title as to 
recover damages for the occupancy of a tract of 
land, situate in that county. The cause was tried 
on the plea of “Not Guilty.” 

From a bill of exceptions in the record, it appears 
that the defendant, after tracing title to Young E. 
Freeman, produced a deed from Young E. Free- 
man to himself. It was admitted that the plaintiff 
had been duly appointed and qualified as guardian 
of the said Young, and defended as such. The 
testimony in regard to the age of the grantor, was 
contradictory. ‘he evidence of some of the wit- 
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nesses, tended to shew that he was not only under 
the age of twenty-one years, when the deed was 
executed, but at the time of the trial—While that 
of others, went to shew that he had attained his 
majority before the date of his conveyance. 

The plaintiff in error, upon this state of facts, 
asked the Court to charge the jury, “that if they be- 
lieved said Young was, at the date of his deed to 
Bradford, under the age of twenty-one years, and 
was born as stated by the first witness,” (on the 
ninth of September, eighteen hundred and sixteen,) 
“then they must find for the defendant, which the 
Court refused; but instructed them, ifthey believed 
the sale an advantageous one, then defendant could 
not defend as guardian, but they must find for the 
plaintiff, but if not an advantageous one, then they 
must find for the defendant.” 

To which instruction, the plaintiff in error ex- 
cepted, and brings her case here, by writ of er- 
ror. 

The instructions given in the Circuit Court to 
the jury, considered the case as depending upon thie 
distinction between void and voidable contracts of 
infants, and their legal attributes, without consider- 
ing the interest of the guardian, in the estate of the 
ward committed to her control. 

The law, it is true, distinguishes the contracts of 
minors, by declaring that some shall be voidable, 
while others are absolutely void. In respect to the 
first, it is a general rule, that they can only be avoi- 
ded, by the infant himself, or his legal representa- 
tives—the latter being invalid in themselves, can- 
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not be set up as conferring a right, even against 
stranger. 
It is dificult to draw with precision, the line be- 

tween the void and voidable acts of infants. Upon 

examination we find the decisions of the Courts, 
pein an by contradiction and confusion.— 
Lord Chief Jusiice Eyre in Keane vs Boycott,* in 2) 4. Bla. 
attempting to reconcile authority , and ascertain the 
true principle on which the distinction depended, 
held the contract te be void, when the Court could 
pronounce it to be to the infant’s prejudice, and 
good, when for his beneat, Judge Story considered, 
that the reasoning of the Lord Ciief Justice, stood 
upon a solid basis, and Cuancellor Kené, thought 


the point was not susceptible of greater precision. 


— ‘ oe 7 hoa me ee 
Phe law on this subject is fuliy examined in 10 
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conveying lan pon a full equivalent, given or se- 
cured, are merely voidable——so that in the instruc- 
tion to t ie upon the abs t question of law 
there is no crror. Yet it admits of controversy, 
Whether it is not wholly inapplicable to the case 


' } " { Zz a here) ~ . 
at bar, and whether the instruction asked for, 
P ae at) = 
should not have been given. ‘The opinion of the 
3° . 
‘gardian, in the 


of one entitled to 
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! 
the possession of the estate - he T'o test 
its correctness, it is material to ascertain theextent 
of the authority of the guardian, and to inquire 


into his right. to control the interest of his ward. 
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Before entering upon this inquiry, let it be pre- 
mised, that we deem it unnecessary to consider the 
various descriptions of guardianships, known to the 
common law. So far as the estate of the infant is 
concerned, they are all reducible to guardians as- 
signed by the Orphan’s Court, as exerting a super- 
vision over the interest of minors, who are father- 
less,—to guardians chosen by infants, (after attain- 
ing to the age of discretion,) under the sanction of 
that Court —and to such as are appointed by the 
will of the father. When they have qualified, the 
powers and attributes of each are the same. 

Guardians in socage are mentioned ¢0 nomtne, 
in our statutes, but they exist alone in name, and 
could not exist otherwise in this State, where so- 
cage tenure is unknown, and all titles are allodial; 
where estates tail are abolished, and the inheri- 
tance descends to all who are of kin, as directed 
by our statutes of distribution and descents.* Yet 
must regard be had, to the attributes of this kind 
of guardianship, as defined by the common law, as 
furnishing rules by which to admeasure the duties 
and powers of guardians here, in the absence of 
statutes. 

The guardian, whether assigned by the Court, 
chosen by the infant, or appointed by the will of the 


- father, shall execute bond “with good securities, in 


a sufficient sum for the faithful execution of his of- 
fice and trust.” Again, he is required, within three 
months after his appointment and acceptance of his 
office to “deliver into the office of the Register,” 
(now clerk,) “of the Orphans’ Court, an inventory 
on oath, of all the estate, real and personal, which 
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he shall have received or taken possession of, to be 

entered of record ; and shall exhibit once in every 

year and oftener, if ‘thereunto lawfully required, an 

account of the product of said estate, and of the 

sale and disposition of such product and disburse- 

ments, &c,” It is also decal that if the guardi- 

an be in default in the performance of these duties, 

he shall, by an order of the Orphans’ Court, to 

which he is answerable, be summoned, and if he re- 

main in default, be compelled to perform his duty, .4,, Dig. 

or be displaced.* 1 Ed. 220. 
Such are the duties and responsibilities of guardians, 

so far as they are prescribed by the legislature: but 

for the purpose of ascertaining their powers, rights 

and obligations more fully, we must refer to the 

common law, as the proper source of information. oe 

By this we are informed, that the guardian in so- 

cage has the custody of the lands, and is entitled 

to their profits for the benefit of his ward.—Byrne} conn 

& wife vs Van Hoesen.{ That he has the control pies 

over the rents and prof fits of his ward’s estate, and S61. ‘ 
may lease the land without leave of the Court.§ c. “7. 
The possession of the guardian intitles him tog irene R. 

maintain trespass against a wrong- -doer, for an inju- & 3 N. Hum. 

ry to the estate of his ward.{1 He may bring een 

writ of right of ward, and recover the land andR, 65. 

damages, as well as the body of the ward.) So he navi : 

may have an ejectment of ward, and if the ward ab 

enters and ousts him of the land, he may recover PLI& 2 

‘ : ste : #414 Vin. 

it by a writ of intrusion of ward.* He may make Ab. ee) ‘ 


a lease for years, during the wardship upon which | +14 Vin: 


an ejectment is ihabebiilahe:? And he may as the ta s- 





A ee ne a ee 





276 CASES DETERMINED 





FREEMAN US BRADFORD. 





sot —_ } os en 
*2P. Wms temporary _— ietor, grant a copy hold in rever 


122, sion, or remainder, in his own name.* 

Cro. Jac. 

£5. & 99. The control of the guardian over the property of 
16 Rand. 


k.556. the ward, was well considered by the Court of Ap- 
peals of Virginia, in the case of Truss vs Od.t And 
it was determined that one who had stipulated 
with the guardian, for the purchase of trees upon 
the land of the ward, was not liable to an action of 
trespass at the suit of the ward, though the guardi- 
anship bad ceased,—and that even ifthe defendant: 
had entered, cut and carried away the trees, the 
ward could not have maintained trespass, but the 
action properly belonged tothe guardian, who niust 
have accounted to his ward. And the Court fur- 
ther intimate, that if trees become severed from the 
soil by cutting, or are thrown by a tempest or 
otherwise, the guardian would have the right to 
sell them, as perishable property. 

In the case of Eyre vs The Countess of Shaft:- 

soP.Wme. bury, it was held that a guardian in socage, has 

- an authority coupled with an interest, and may 

bring a writ of ravishment of ward on the infant’s 

being taken from him. And though the damages, 

a5 Seaan. by an English statute go to the infant, yet the ce- 
eases 53. Claration must lay it ad damnum of the guardian. 

Soin The People vs Byron it was determined 

that guardianship in general, is a power coupled 

with an interest, and must survive. That the 

guardian has a vested interest in the estate of his 

ward—he may bring actions relative thereto, in 

his own name, make avowry &c. And that he lias 

' jn all respects, the dominion, pro /empore, of the in 

fant’s estate, and possesses more than a naked au- 
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thority. And it is upon this principle, that the 
guardian in socage, may justify the occupation of a 
the land against the heir himself.* 46. be 
‘Thus stands upon authority, the power of the 
guardian over the estate of his ward. A power 


which expressly recognises his right to the posses- 





sion, and inhibits any act to his prejudice, not only 
by a stranger, but by the ward himself. 

The guardian derives his right to the dominion 
of the estate, not from an act of the ward, but by 
the appointment of the Court, acting under the au- 
thority of the Jaw. Ifthe ward can annul the au- 
thority thus conferred, at his mere volition, cither 
by anexpress declaration or by an act, incompati- 
ble with its continuance, it must be upon the hy- 
pothesis, that the guardianship of the estates of 
minors, as understood at common law, exists here 
under modifications which have not, and in our 
judgment cannot, be pointed out. 

Understanding it to be ascertained by express 
adjudication, that the infant cannot disposses the 
guardian of his property, until the’ expiration of 
his wardship,—-upon principle it would seem, that he 
could not impart that right to another. Itis a 
principle in hydrostatics, that the stream never rises 
above its fountian, so in law, as well as in morals, 
it may be laid down as an axiom, that no one can 
give a greater power, than he himself posseses. 

Young E. Freeman, not being entitled to an ac- 
tion during the continuance of his wardship, to 
eject the plaintiff from the possession of his estate, 
his deed passed no title to the defendant, as against 
his guardian. This view of the case shews it to 
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be immaterial, whether the deed was void or 
voidable, as against the grantor. The plaintifl’s 
rights are the same, whether it be the one or the 
other. 

The judgment must be reversed, and the cause 
remanded. 


HOPKINS, C. J. not sitting. 
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THE STATE OF ALABAMA VS THE MAYOR AND ALDERMEN 
OF MOBILE. 


Of questions as to nuisance. 
As to the jurisdiction of equity, in cases of nuisance. 


1. The streets of an incorporated town, are its highways, sub- 
ject, in general, to such improvement and alteration as its 
legislative authority may prescribe,—with a due regard to 
individual interest. 

2. The extent of the powers of a corporation, is to be ascer- 
tained by a reference to such grants as the legislature has 
made in its favor. 

8. And a corporation can have no rights, except such as are 
specially granted; or, as are incidental to, or necessary to 
give effect to the powers specially granted. 

4, A city corporation would not be authorised to exercise the 
right of appropriating streets, or to narrow or widen them, 
unless vested with such power, expressly, by its charter, 
or in carrying out an incident to such express delegation. 

5. Any obstruction ina highway or street, tending to the 
anoyance of persons living near them, or which renders 
the passage through such highway or street, more difficult, 
and which thus increases the danger of injury to persons 
or property,—would be a nuisance, within the meaning of 
the term. 

6. At common law, where the matter, arising on an inquiry 
as to a nuisance, consists in the obstruction ofa highway,— 
the question of nuisance, or no nuisance, depends upon the 
fact, whether the passage through such highway is ren- 
dered less commodious. 

7. In this view, the erection of a market house in the center 
of a street, the highway of a city, by a city corporation, if 
inteferring witha commodious passage through suchstreet, 
would be a nuisance. 
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8. Chancery has the right to exercise its jurisdiction, in the 
case of a nuisance, in vestsiiadal ihe exercise, or the erec- 
tion of, and in some instances: to abate, that, ficni which 
irreparable damage to individuals, or great public injury, 
will ensue. 

9. And this, in the case of a public nuisance, independent of 
the concurrent jurisdiction of the common law Courts, by 
indictment. 

10. The jurisdiction of Courts of equity, in affording pre- 
sible, where the fact of nuisance, is placed 

J1. And even where the fact of nuisance, is questicnable, 
equity sometimes affords relief by way of injunction, (until 
a trial at Jaw,) where its denial would produce great pub- 
lic inconvenience. 


ventive relief in cases of public nuisances, is cleariy defen- 
beyond doubt. 


12. The principles which govern a Court of Chancery, in en- 
teriaining an information, to restrain the exercise of a puk- 
lic nuisance, or to abate one, are— 


-) 


First—To preveat irreparable injury from accruing, befor 
a Court of law, can act definitively. 


oe 


Secondly—To avoid protracted and expensive litigatien. 

13. Where the city corporation of Mobile, were vested, by 
charter, with power to regulate the sireets, under ceitain 
restrictions,—one of which was, that government street, 
should be and remain oae hundred feet in width; and the 
corporation weie proceeding to crect extensive market 
houses, in the center of that ene an a bill, inthe na- 
ture of an information, filed by the State’s Solicitor, pray- 
ing an injunction, whereby the corporation might be re- 
strained, in the erection of such buildlags, it was he!d,—— 
First--That the expression in the act of incurporation of the 
city, that government siveet should be one hundred feet 
wide, was equivalent to a declaration that the street should 


remain open, of that widih, independent of any act to be 
done by the corporation. 

Secondly—-That independent of any implication which 
might arise from the act of incorporation itself, the erec- 
tion of the market buildings in the center of the street, 
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was a nuisance—il appearing that thereby, the passage 
throuzh the strect, was incommoded. 

Tairdly--That in sucha case, Chancery might well en- 
tertain a bill in the nature of an information, filed by the 
State’s Counsel, for the object of affording redress. 


On a writ of error to the Circuit Court of Mobile 
county, exercising Chancery jurisdiction. 

Oa the sixth day of April, in the year of our 
Lord, one thousand eight hundred and thirty-six, 
a notice, signed by the solicitor of the first judicial 
Circuit, was issued to the Mayor and Aldermen of 
the city of Mobile, informing them, that on the en- 
suing day, a bill, in the nature of an information, 
would be sub:nitted to the presiding Judge of the 
Circuit Court, then in session, praying that the said 
Miyor and Aldermen might be restrained from the 
erection of certain buildings in Government Street, 
and also, for the removal of obstructions then exis- 
tiazia suid streot :—which notice was accompanicd 
by a copy of the billintended to be filed. 

‘Lhe bill set out, that the solicitor of the first ju- 
dicial cirenit of the State of Alabama, who prose- 
cuted for the State in that behalf, came, and in be- 
half ofthe said State, gave the Court to understand 
and be informed, that for along time before the first 
day of January, in the year of our Lord, one thou- 
sind, eizht hundred and twenty-one, and until the 
ostrauction thereof, therein after mentioned, there 
hil been, and from the time of such obstruction, 
there ought to have been, and still of right should 
have beea, a certaia common and public highway, 
called and known by the name of Government 

SP. 36 
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Street, leading from and beyond, to a great dis- 
tance, the public and common street, known and 
called by the name of Royal street, in the city of 
Mobile, in the county of Mobile, down to a certain 
public and navigable river, called the Mobile river, 
in said county, for all the citizens in the State of 
Alabama, to go, return, pass and repass, ride and 
labor, on foot, and on horse-back, and with their 
cattle and carriages, at their free will and pleasure; 
and that on the first day of January, in the year of 
our Lord, one thousand, eight hundred and thirty- 
five, at the said county, a certain building and erec- 
tion, of great length, breadth and height, to wit, of 
the lengih of fifty feet, of the breadth of forty feet, 
and of the height of thirty feet, was, and before 
had been built, erected and fixed, in, and upon, the 
said common and ancient highway, called Govern- 
ment street, as aforesaid, between royal street 
aforesaid, and the said river Mobile,—by the Mayor 
and Aldermen of the city of Mobile—whereby the 
said common and ancient highway, was obstructed 
and stopped up, so that the citizens of the State of 
Alabama, by the said way, on foot, and on horse- 
back, and with their cattle and carriages, could not 
then go, pass and re-pass, as they had been accus- 
tomed to do; and that the said Mayor and Alder- 
men, the said building and erection, soas aforesaid, 
built and erected, in and upon the said common 
and ancient highway, on the fifth day of April, in 
the year of our Lord, one thousand eight hundred 
and thirty-six, at said county, and from the time last 
aforesaid, until the time of filing the said bill, un- 
lawfully and injuriously did keep, maintain and 
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continue, and still did keep, maintain and continue: 
whereby the said common and ancient highway, 
during the time aforesaid, had been, and was then 
obstructed and stopped up, so that the citizens of 
the State of Alabama, during ail that time, had 
been, and then still were, hindered and obstructed 
in passing and repassing, riding and laboring on 
foot, and on horse back, and with their catile and 
carriages, in, through and along the said common 
and ancient highway, as aforesaid, to the vast in- 
jury of the value of private property, on said Gov- 
ernment street, aforesaid, to the great damage of 
all the good citizens of the State, at large, and 
against the peace and dignity of the State of Ala- 
bama. 

And further—that the said Mayor and Alder- 
men, had adopted a resolution, under which they 
proposed and intended’ erecting another obstruc- 
tion of equal or greater dimensions, than that spe- 
cially referred to, which was to commence at, or 
near the west end of said building, then erected, 
and to continue as aforesaid, and to extend west- 
wardly, to a point, where Royal street aforesaid, 
crossed the said Government street; which said ob- 
struction thus threatened, and intended to be built, 
by the said Mayor and Aldermen of the city ot 
Mobile, would further hinder and obstruct the citi- 
zens of the State, iferected, in passing and re-pass- 
ing, riding and laboring, on foot and on horse back, 
and with their cattle and carriages, in, through and 
along the said common and ancient highway, call- 
ed Government street, as aforesaid ; and would fur- 
ther lessen and injure, the value of private proper- 
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ty, along on both sides of said Government street, 
to an immense amount. 

To the end therefore, that the said obstruction, 
built, erected and continued as aforesaid, being as 
it was, a public nuisance, might be abated,—the 
said solicitor, prayed that a decree might be ren- 
dered, requiring the said obstruction to be removed, 
and the nuisance to be abated: and also, that the 
Mayor and Aldermen of the city of Mobile, might 
be restrained from erecting and building up the con- 
templated houses, &c. 

This bill was accompanied by the affidavits of 
Willis Roberts, Henry Stickney, Jolin Soto, Thomas 
White, William M. Garrow, Samuel H. Garrow and 
Henry Hitchcock. 

The corporation, by attorney, appeared, and 
without answer or demurrer, contended, that the 
Court had no jurisdiction. And the bill was dis- 
missed. 


Stewart and Thornton for the State. 

Mobile was a cily belonging to the kingdom of 
Spain,—Government street is an ancient highway, 
and was so, under the Spanish government. 
soil belonged to the King of Spain, and was 
held by him, as pvrens pari, for the use and benef. 
ofall his subjects. It was dedicated to the public 
asa highway, and lots were granted to individuals 
bordering on this highway; they have therefore, the 
full right, to its use, and ihe enjoyment of its ful 
benefits. See 4th Paige Ch. Reports, 510. 6 Pe- 
ter’s R. 431, 438. 
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By the cession from Spain, the United States ac- 
quired all the title and rights of the King of Spain; 
and by the admission of Alabama into the Union, 
the State acquired the right to the soil and juris- 
diction, and the sovereign control, for the use of the 
people of Alabama. 

The corporation of Mobile, is the creature of the 
governinent of the Stateof Alabama. In Europe, 
some of the municipal authorities, or city govern- 
ments, have rights of great antiquity, and of a dif- 
ferent nature from any in this State; some are from 
presciption, and sanctioned by such length of time, 
that the origin of the right cannot now be inquired 
into. Some exercise rights, which perhaps, the 
Crown even cannot now control. (See the history 
of the municipal powers of boroughs and city corpo- 
rations—Angell & Ames on corporations.) 

Bat here, nothing of that kind can be pretended. 
Spain governed her eclonies by military officers,— 
Who represented the King. ‘The government was 
absolute, and no chartered borough rights existed. 
When Mobile passed to this government, a change 
of the mode of government of the city, tcok place; 
it received a charter; but it wasa written charter 
of incorporation. No powers were vested in the 


? } 
‘ 


aii at ; 
corporation of Mobile, but thase granted, and these 
Incidental to such a erant--all the power the cer- 
poration has, is acquired by exoress grant, er by ne- 
- . 
S2ar17 annipeaflian ‘hie natener tc a arpeperegosl fie ’ 
Gessary inplication—this power is exercised under 


the authority of the State g 
ordinate toit. (See theacts of 1819 and 1820.— 
Toulmin’s Digest Laws of Alabama, 791-792- 


786.) 


overnment, and is sub- 
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The act of incorporation, under which the corpo- 
ration claims and exercises its powers, creates a 
“public corporation.” Such corporations are under 
the control and power of the State government, 
and differ from private corporations in this—that 
the legislature may alter, change, modify and con- 
trol them at pleasure. The rights of the corpora- 
tion may be qualified and alridged, at any time, by 
the State authority —(Angell & Ames 16. 

The State authority then, in this case, is para- 
mount, its dictates must be obeyed by the corpora- 
tion, and cannot be gainsayed, subverted or coun- 
teracted by any thing which the corporation can do. 

The controversy here, may be considered as be- 
tween the people of the State at large, of the coun- 
ty of Mobile at large, and of the citizens of the city 
of Mobile, immediately affected, and whose rights 
are protected, established and declared, by the au- 
thority of the State law, on the one part, and claim- 
ing their rights under that law, in this proceeding ; 
and of the corporation of Mobile, representing the 
citizens of Mobile, only, (or rather a majority of 
them,) on the other part. Government street is a 
public highway, in which all the citizens of the 
State are interested, and which all have a right to 
‘use—that it has been considered so, is evident from 
the fact, that the State legislature hasthought fit 
to legislate expressly on this subject. This street 
is the only one in the city of Mobile, which the le- 
gislature has been unwilling to place under the 
control and authority of the corporation of Mobile. 

By the act of eighteen hundred and twenty,— 
[Toulmin’s Digest, page 791,]—it is provided ex- 
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pressly, “that the street called and known by the 
name of Government street, shall be, and the same 
is hereby declared to be one hnndred feet mide, and 
it shall be the duty of the corporation, to designate 
and mark out the northern boundary of it &c, &c.” 
Here there is an express declaration, that it shall 
be appropriated exclusively, for the purposes of a 
highway, by a power of paramount authority, which 
nothing can defeat. It is to be remarked, that the 
legislature has, by several acts, given power to the 
corporation to mzden, to extend and to lay out new 
streets; but in no case is power given to suppress a 
street, or to make one narrower.—[Toulmin’s Di- 
gest, 791,-792,-786- | 

Then it is the paramount law of the land, that 
all citizens of the State, of the county of Mobile, 
and all the citizens of the city of Mobile, who 
chose to do so, [consisting of the minority, as it 
may be considered, of the inhabitants of that city,] 
shall have the right to use Government street, of 
the width of one hundred feet, and every, and any 
part of it, as a public highway ; and this right is se- 
cured to them by the highest authority, a statute of 
the State; and of which the corporation of Mobile, 
representing a majority of its citizens, cannot de- 
prive them. 

But in defiance of this right, and of this express 
law, the corporation has determined that a portion 
of that street, shall not be appropriated for use as a 
public highway, and that it shall not be enjoyed 
and used as such, but that it shall be appropriated 
for another purpose, whereby large revenue is 
raised and paid into the city treasury—and the city 
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authorities have accordingly erected three large 
buildings in it, for a purpose entirely unconnected 
with a higuway, and incompatible with its use as 
such,—thereby diminishing the breadth of one hun- 
dred feet, which was deciared to be the proper and 
necessary Width, at that place, for passing and re- 
passing, by an authurity competent to determine 
What width was necessary, must expedient and 
proper, for the public benefit, and for the purposcs 
of ahighway. It would seem then, to be a plain 
question, so far as the right is concerned, that the 
authority of the corporation must yield to the par- 
amount authority of the State legislature. 

The injury complained of then, is, inasmuch as 
the ground at that place, was declared te bea pub- 
Jic highway, that the buildings erected in it, ard 
which prevent the use of the portion of it on which 
they stand, for the purposes of passing and re-pass- 
jgz.—are a nuisance, 

The question here arises, what is a nuisancc? 
And is this one?) We insist that it is a nuisance, 
not because it is a marhel, or because a market is 
noxious of itself, fora market, when kept clean, is 
not of itself a nuisance; but it is a nuisance on ac- 
count of its location;-—it is, because it is in this in- 
stance, “an obstructein to a lighweay,” and because 
it prevents passing and repassing in carriages, carts, 
&c. at that place, where people have the right to 
pass. That spot was previously appropriated and 
used as a highway, and of right; the privilege is 
now lost, and it cannot any longer be used in that 
way, although the right to do so, still exists. It is 
in this point of view, that it isa nuisance. 
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It is not intended by this to admit that it is not 
a nuisance, also on account of its being a market. 
‘Lhe object of a market is to vend provisions, meat, 
vegetables, fish, &¢.—now to encumber the streets 
of a city or any part thereof, with goods exposed in 
the streets for sale, whether in stalls, carts, or with- 
out, constitutes a “public nuisance at common 
law;” and it has been so decided.—| | Sergeant and 
Rawle, 217-220.] And it has been further held, 
that a corporation of a city, by virtue ofits general 
powers, cannot make it lawful to do so—the right 
to regulate markets does not authorise a nuisance 
to be erected.—| Ibid. ] Even the Crown cannot au 
thorise or sanction that which is a nuisance.—|2 
Story’s Equity, 202._-Eden on Injunctions, 157,-8. | 
Nor can the patentee of the King exercise that for 
which he has a grant from the Wing, if it be a pub 
lic nuisance. ‘Then the corporation of Mobile has 
no power to cause merchandise to be exposed foi 
sale in any of the streets; therefore to erect build. 
ings for that purpose in the sireets, and to rent 
stalls for that purpose, is a nuisance. It is a thing 
which they cannot do, and cannot license others 
io do. 

Bui we take a broader ground than this, and 
ay cousider this obstruction in the same light as 
any other public building, which the corporation 
might think fil to erect in a public street—say a 
suard house, a public hospital, a poor house, an en 
gine house, a mayors oflice, town hall, public wa 
ter works, baths, gardens, burying ground, or any 
sther thing for public use, or to rent out for account 
of the corporation and from which. te raise revenue, 
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For all such stand on the same footing precisely. 
All these things, so far as they are established in 
Mobile, are built upon property purchased by and 
belonging to the corporation. Why shall not the 
market be so located?) Why make this distincton? 
There is none in law—the one is as lawful as the 
other.. Lately, one hundred thousand dollars, or 
more, have been expended to purchase a scite for 
a town hall—if a market is equally useful and ne- 
cessary, a scite can be purchased whereon to lo- 
cate it. 

The building then is an obstruction of a highway, 
and therefore a nuisance. 'To obstruct a street or 
road in any manner is a nuisance.—[ Eden on In- 
junctions, 160, 161. 2 Lord Raymond 858. 6 East 
R. 427. 3 Campbell, R. 230. 7 Mass. R. 378. 

The obstruction complained of, besides being a 
nuisance, is also a purpresture. A purpresture sig- 
nifies “an inclosure;” and is defined to be, where one 
“by building, inclosing, or unlawfully using any 
liberty, encroaches upon a highway, public river, 
&c. of the King, or of another.” The erecting of 
“a beacon,” or making “a causeway there.” [7 
Comyn’s Dig. 178. Co. Litt. 277, b.] Judge Story 
considers a purpresture to be an encroachment 
upon public property, held by the sovereign for the 
use of the public, such as highways, rivers, forts, 
streets and squares.” “Where one takes that to 
himself, which ought to be common to many.’”— 
[2 Story’s Commentaries on Equity, 201, 202. ] 

It is then an appropriation of property belonging 
to the public, by those who have no authority to 
appropriate it to their use. It makes no difference, 
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whether it be one or more persons, who claim to 
appropriate it to their use, whether it be by an indi- 
vidual or by a corporation; the citizens of Mobile 
have no right to appropriate, to their exclusive 
profit, that which the citizens of the State, at large, 
have a right to use as a highway; unless a right to 
do so can be shewn, it is an encroachment, and an 
unlawful encroachment. 

This soil belongs to the State as it belonged to 
the King of Spain. If, however, the property of any 
citizen had been taken, when it was declared as a 
highway, one hundred feet wide,—inasmuch as it 
was the State which so declared it, and not the 
corporation, the State would have been compelled 
to pay for any land condemned for that purpose, not 
the city—which had not done it. The State can 
be sued for any injury done by it to an individual. 
[See Statute.] Then it is the property ofthe State 
and of the public at large, and the corporation can- 
not seize or claim, the control over it or receive the 
rents and profits of it. 

It is therefore, a purpresture, and besides, it is a 
nuisance. ‘There are purprestures which are no 
nuisances, and there are nuisances which are no pur- 
prestures. But there is a class of grievances which 
are purprestures and nuisances at the same time, 
and the one now under consideration is of that 
class. 

It is no answer to say that the whole of the high- 
way is not obstructed, An obstruction to any part 
of a highway, isa nuisance. [6 Munford’s Reports, 
308.] In 15 Massachusett’s Reports, 240; it is de- 
cided, that in an indictment for an obstruction toa 
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highway, the breadth of the highway need not be 
laid —it is immaterial—‘it is sufficient to aver that 
the nuisance is on the highway.” A partial ob- 
struction is as much a nuisance, as a total obstruc- 
tion. Indeed almost all the cases, are cases of par- 
tial obstructions. 

Neither is it an answer to say, that it is for the 
public benefit. In questions of purpresture simply, 
where there is no nuisance involved in the case, an 
inquiry is directed to ascertain whether the building 
may standand be rented for the benefit of the King, 
or public, as being on the public property, or wheth- 
er it should be abated as injurious to the public. 
[2 Story’s Equity, 202. Eden on Injunctions, 
157 to 163; | but where the obstruction is also a nut- 
sance, there can be no such inquiry, for it cannot be 
sanctioned or made lawful. It must be abated. 
The sovereign power even cannot sanction it, as we 
have seen. (2 Story’s Equity, 205. Eden 15s.) 
In 1 Dallas’ Reports, 150, it was ruled that it was 
no defence against an indictment for a nuisance, to 
prove that the erection was a matter of public ben- 
efit. 

For the same reasons we contend that the corpo- 
ration cannot exempt the building from being a 
nuisance. ‘They have no power to relieve it from 
condemnation as such. They were entrusted with 
the power to “keep streets in repair,” “to pass regu- 
lations for preserving the same,” “to prevent and 
remove nuisances,” “to widen and extend streets.” 
(Toulmin’s Digest,. 786,791, 792,) not to obstruct, 
destroy or diminish streets, nor to erect nuisances, 
nor to create them instead of preventing them. No 
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such power was ever intended to be given to them 
by the State. But ifit had, the State cannot give 
the power to erect a nuisance. 

Power was given “to regulate and_ establish 
markets, and to rent out the stalls in the same;’— 
but it was not intended thereby to authorise a nui- 
sance. It cannot be so intended. No ruleof con- 
struction would allow us to imply that an unlaw- 
ful thing was intended. Power was given to pre- 
vent “the selling of meats, poultry, ‘fish, or game, 
except at the public market or markets.” This 
was for the express purpose of preventing those 
things from being offered in the street, and of hav- 
ing the streets unencumbered thereby. Power was 
given to the corporation, “to hold real estate,” 
‘That was for the purpose of enabling them to pur 
chase grounds to build markets and other public 
buildingsupon. (‘Toulmin’s Digest, 786.) 

The grievance being then established to be a “pur- 


presture and nuisance,” combined, what is the rem- 


edy which may be resorted to by those whose 


rights are infringed, to obtain redress and get rid of 


it?) The answer is, that it is by an information in 
equity, filed by the attorney general ; that the Court 
will decree a perpetual injunction against it, and 
decree that it be abated. Injunctions lie against 
corporations, as well as individuals.—1 Russel and 
Mylnei8i. 2J9.Ch. R.162. 4 Ibid. 53. 

The first objection made to this proposition is, 
that Chancery has no jurisdiction in cases of this 
kind. But this objection it is believed, cannot be 
sustained. Chancery takes jurisdiction for the pur- 
pose of preventing a multiplicity of suits. For ev- 
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ery person sustaining an injury, may maintain an 
action, and the determination in one case, does not 
prevent a continuance of the evil, nor determine the 
right, except as to the particular party, and for that 
particular cause of action. Besides, where the pub- 
lic is concerned, a more effectual remedy is neces- 
sary, and a trial of the right, where the decision 
may be effectual. ‘The authorities will clearly 
shew that the Court of Chancery has jurisdiction 
in a proceeding like this. 

Story says, (2 Story’s Equity 201.) “In regard 
to public nuisances, the jurisdiction of Courts of 
Equity, seems to be of very ancient date.” ‘That 
it is applicable, not only to public nuisances, strict- 
ly so called, but also to “purprestures upon public 
rights.” That the remedy is “by an information of 
intrusion at common law,,’ or by “an information 
at the suit of the attorney general in equity,” (page 
202.) “That informations in equity have been 
maintained against a public nuisance, by stopping a 
highway,” (page 203.) Also harbors, which are a 
species of highway, (203.) If the soil belongs to 
the Crown, the remedy exists for a purpresture—if 
public nuisance merely, then the information in 
equity stilllies. It lies at the suit of the public, 
and also at the suit of private parties directly in- 
terested.” (page 204.) 

In relation to private nuisances, the jurisdiction is 
more restricted. Sometimes it is restricted to cases 
where irreparable loss and mischief may ensue. 
But in cases of “public nuisance,” such as this is, 
the jurisdiction is undoubted. In Eden on Injunc- 
tions, it is said, that “the jurisdiction of Courts of 
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Equity, in cases of purpresture and _ nuisance, 
though not very freqnently exercised, is undoubt- 
ed.” (page 157.) ‘That “the usual mode is to pro- 
ceed by information at the suit of the Attorney Gen- 
eral, but that even this is not necessary, as bills 
have been sustained without.”—(Eden, 163.) And 
in speaking of cases commented on, says, “that the 
jurisdiction might have been sustained on the 
ground of nuisance, although the acts complained 
of, were not at the same time purprestures.” (page, 
158.) 

In Maddock’s Chancery, it is said, that “in cases 
of public nuisance, an information may be filed in 
the name of the Attorney General,’ [page 154, 
155, 156.] See also Mitford’s Equity Pleading, 
Jeremy’s Edition, 145: Which sustains the same 
positions. These authorities cite, in support of the 
principle, cases decided a long time ago, and which 
have always since been relied on, and maintained 
as authority, and are now so considered. 

A case is refered to as opposed to this position. 
It is the case in 2 Johns. Ch. Reports, 371. That 
was a proceeding of this kind, filed against the 
Utica Bank, to restrain them from issuing notes. 
But that case was decided on the ground, that a 
statute of New York, gave a plain remedy for the 
evil, by quo warranto—See page 376. Also that 
the matter complained of was no nuisance.—See 
page 383. And it was expressly distinguished from 
cases of purpresture and nuisance. The same Court 
did take jurisdiction, and restrained even a private 
nuisance. [2 Johns. Ch. R. 165.) ‘The same prin- 
ciple was also sustained in 5 Johns. Ch. R. 101.— 
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and 6 Johns. Ch. R. 439. 'The Court did by injunc- 
tion restrain a defendant from obstructing a street 
by building a house in it to the injury of the public, 
and of the property of the neighbors. ‘There can 
be no doubt of the jurisdiction of Chancery in this 
respect. 

‘The next question is as to what the remedy 
shall be, which the Court shall grant? 

In some cases it is said, that the Court will not 
enjoin till the nuisance has been declared such, by 
atrial at law. But we insist that this rule has no 
application to a case like this. Here the relief will 
be a decree to abate the nuisance, and a perpetual 
injunction. ‘The cases where a trial at law is ne 
cessary, are those where it is doubiful if the nui 
sance complained of, be onc or not. ‘This is partic 
ularly applicable to cases of manufactories, affect 
ing heaith and comfort; “in those cases, injunctions 
are cautiously granted, and not ezpartle.” | Maddock’s 
Ch. 1 vol. 154,-5,-6.] ‘The author there says 
“that in cases of private nuisance and of public 
nuisance, there must be a trial at law.’ But this 
clearly applies to the cases above alluded to, foi 
the auther says, “but in cases where there is an en 


. croachment on the Crown, and producing at the 


same time public injury, the Crown is cntitled to 
the most effectual way to prevent the injury,’ — 
fiden lays down the same doctrine. [page 159. | 
Also Mitford’s Pleading, Jeremy’s Md. 201, margin- 
al page 145. Story says, “if the purpresture be also_ 
a nuisance, it cannot be sanctioned—the Crown 
cannot sanction it.’ [2 Story’s Equiiy, 202. 
must be abated. [Hardres, 178. | 
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What would there be at law to try? No question 
of fact. There can be no doubt—It is not likea 
manufactory, creating noxious vapor. ‘There the 
difficulty is, whether nuisance or not—and that is 
matter of opinion and of doubt. Here it is a ques- 
tion of authority and of right. No public good is 
to be taken into the account. [1 Dallas R. 150.] 
if unlawful to put it there, it cannot be sanctioned. 
{tisa bare question of right in law. If the law al- 
lows it to be put there, it is no nuisance ; ifthe law 
does not, it is a nuisance, because it is put there. 
. There is no occasion for a trial at law here. When 
we decide the right, all is settled. Even in cases 
of private and uncertain nuisances, relief has been 
frequently granted without trial at law.—2 Johns. 
Ch. R. 165. 

There can be no inquiry entertained as to wheth- 
er the market be for the public good or not. That 
is a question already decided. 'The legislature rep- 
resenting the people of the State at large, has deci- 
ded that the public good required that the spot 
whereon the market stands, shall be used asa high- 
way, and not otherwise. If the corporation of Mo- 
bile, representing a small portion of the citizens of 
the State, are of a different opinion, it is immaterial. 
The law of the State must prevail, and the Court 
must consider that as a decided question of policy; 
no inquiry can be had here as to which would most 
conduce to the public good. ‘The paramount au- 
thority and law, must be enforced, and is binding 
on this Court. 

‘The question then is, whether the corporation 
of Mobile, can erect any building they please, for 

5P. 38 
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their profit and convenience or for public use, 
whether free or to rent, in any of the public streets 
of Mobile, and in particular, in Government street. 
For if they can put the market there, they can put 
a jail, hospital, or any thing else, by the same right. 
There can be no distinction drawn. And if they 
can lawfully obstruct one part of the street, they 
can another. 

It is said that our position cannot be sound, be- 
cause we maintain that nothing can be put in the 
streets. 'That it is unquestionable that lamp posts, 
wells and well-houses, can be built and put up in 
the streets. This is admitted, and it is further ad- 
mitted, that bridges may be built in the streets. 
[Lamp-posts and wells are expressly authorised 
by the charter—Toulmin’s Digest, 786.] But 
these things are appendages to highways, and ne- 
cessary to them; they facilitate travelling, they are 
in furtherance of the object of a highway; not in con- 
flict with it. A market is not in furtherance and in 
aid of travelling. The right cannot be sustained 
in any point of view. 

The owners of property adjoining the market, 
suffer severely from the nuisance. The south side 
of Government street, is built up with a row of 
houses and stores, three and a half stories high, of 
great value. By a late ordinance, the right of the 
proprietors, to extend the side walks at that place, 
to the width of fifteen feet, has been admitted, 
whereby they are put on a footing with other pro- 
prietors on the same street. This has been done, 
and the side walks are paved with flog stones. 
That reduces the actual width of the street oppo- 
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site those houses, to twenty-one feet, seven inches, 
at one place. ‘This renders access to those stores 
and houses at all times very difficult, as a carriage 
cannot turn round in that space; and in market 
times, when the market carts are stationed all 
around the market, access witha carriage is abso- 
lutely impossible. This the proprietors consider as 
x great hardship ; it diminishes very much the val- 
ue of their property. And when by a law of the 
highest authority of the State, they know that they 
are entitled to a highway in front of their property, 
one hundered feet wide, they are very restless un- 
der the sacrifice of their rights, and will continue 
so, till the nuisance is abated, and their rights are 


- nme tham 
allowed them. 


Sallee, contra. 

The information alleges that the present market 
house, is a vast injury to the value of property there- 
abouts, and a great nuisance to the people of the 
State, and concludes by praying a decree to abate 
the present market, and to restrain the erection of 
another. 

The bill is supported by seven affiants, out of 
a population of nearly or quite ten thousand in the 
city alone; and not one of the seven swears, that he 
ever sustained the slightest inconvenience from the 
market. How the value of property in the neigh- 
borhood is vastly injured, there is not the slightest 
intimation. ‘There is no relator, or certain number 
of individuals, either of town or country, who come 
forward to complain, and who might be made liable 
for costs. But the name of the State is lugged in 
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for the purpose of giving “pomp and circumstance, 
to the case. What then is the real gist of the case? 
Why, it is, that one or all those affiants, have, 
Don Quixotte like, made an attack upon the market 
house. Viewing it then in its real light, let us pro- 
ceed to examine the cause. 

In order to do this, I shall arrange it under the 
following heads: 

First. The corporation in erecting the market 
house in the street, have either usurped a fran- 
chise, or 

Secondly. In exercising a lawful franchise, have 
so demeaned themselves as to injure the private 
rights of one or more individuals, or 

Thirdly. Have erected a nuisance which is in- 
jurious to the health of the neighborhood, or 

Fourthly. If it be not a nuisance in law, yet it 
must be so offensive as greatly to disturb the enjoy- 
ment of life and of property in the neighborhood. 

If the first point be settled in favor of the defen- 
dants, the cause is at an end. 

The act passed December seventeenth, eighteen 
hundred and nineteen, (‘Toulmin’s Digest, 784,) in- 
corporating the city of Mobile, gives the Mayor and 
Aldermen very great powers, both executive, legis- 
lative and judicial. Acting within the sphere oi 
their charter, and not contravening, any law oi the 
State or the United States, their power is su- 
preme. The seventh section of the above act, gives 
them expressly the power to establish and regulate 
markets, and to rent out the stalls in the same, &c. 

The market house then, must either be a purpres- 
ture or a nuisance. It cannot be a purpresture, for 
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a purpresture according to Lord Coke, signifies a 
close or enclosure; that is, where ove, (an individu- 
al as I understand him,) encroacheth or makes that 
several to himself which ought to be common to 
many. It is laid down by all the old writers, that 
it might be committed either against the King, the 
Lord of the fee, or any other subject: but in com- 
mon acceptation, it is at present understood to mean 
any encroachment upon the King, either upon part 
of the demesne lands, or on high ways, rivers, har- 
bours or streets, Eden on Inj. 157. Again, 2 Chit. 
Black. 125—Whiere there is a house erected, or 
an enclosure made, upon any part of the King’s de- 
mesne, or on a highway or common street, or pub- 
lic water, it is properly called a purpresture. It is 
perfectly clear from the above definitions, that the 
public cannot be'guilty ofa purpresture: otherwise 
this very capitol is a-purpresture, because erected 
on public property; and by parity of reasoning, the 
legislature cannot erect toll gates across public 
roads. Apply the same principles of reason to the 
Mayor and Aldermen of the city of Mobile, and it 
inust be clear, it seems, that they cannot be guilty 
of a purpresture in erecting a market house on the 
street. It may be readily supposed, that it is by 
not attending to the distinction, as to what the pub- 
lic may do, and what an individual may not do, that 
the affiants, complainants, have conceived the mark- 
et in question to be cither a purpresture or nui- 
sance. I have thought it necessary to be thus par- 
ticular, because every purpresture is, in some sense, 
a nuisance, but every nuisance is not a purpres, 
Ture. 
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Having shewn, as I hope, that this is not a pur- 
presture, I shall endeavor to. shew that it is not a 
nuisance, at least such a nuisance as gives a Court 
of Chancery, jurisdiction. 'This brings me to the 
second point. Having shewn that the corporation 
of Mobile, has the power by its charter, to erect a 
market house,—has it so exercised its right as to 
invade or infringe the rights of private property? 
Is it pretended that the present market house, or 
the one about to be sus lt, is so near another ancient 


market, as to prejudice it?) Ifnot, the Court can 
not interfere ‘aie ries eround, [Eden In. 165.] 

Is it like-the case of Gardner vs The Trzstecs oj 
the village of Newburg? | 2 Jolins. Ch. R. 162.4] Wi 


the trustees acting under an act of the legi 
were about to divert an ancient water course 
out making compensation? Certainly not. How 
then does this market house, vastly injure the val- 
ue of private property? Et is not pretended in tl 
bill, that it is either by stopping ancicnt lights, or 1 
creating offensive sinclis, or any thing of that kind 
In Eden on injunction, 164, it is said, that “i 


every diminution‘in the vajue of the premises which 
affords a ground for ip Court to interfere. ‘The 
foundation of the jurisdiction, is that sort of material 
injury to the comfort of the extstence of those who 
dwell in the neighboring houses, which requires 
upon equitable principles, the application of a pow- 


i 
er to prevent, as well as to remedy the evil.” 
The information in this case, presents no sucha case 
as that of the Alor ney General vs Cleaver. iat Ves. 
211.] That was an information at the relation o! 


several inhabitants of Battersea and Chelsea. pray 
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ing, a perpetual injunction against the defendants 
restraining them from manufacturing soap or black 
ash, and from boiling, melting, calcining or burning 
any of the materials used in manufacturing soap or 
black ash, in their manufactory in the parish of Bat- 
tersea; or that they might be restrained undéél trial 
by indictment, tn the pleadings mentioned. 

A motion was made for an inj inction upon sev- 
eral very strong sal ene scribing the process 
as both offensive and unwholesome; and stating the 
effects of the smell from the ¢ vapor, even across the 
river, and further to a considerabie distance. Yet 
the Chancellor, Lord E/don, in that case, refused an 
injunction, np the fact of nuisance, could be as- 
certained by the verdict of a jury, upon the trial 
on an indictment. The cause was afierwards com- 
promised. 

The present is not like the case of Rex vs White 
§ Ward—{1 Burr. 335.] In that case the defen- 
dents had been convicted of a nuisance In Ate 
and continuing their works at Twickenham, for 
making acid, ‘aie of sulphur, oi! of vitriol and oil 
of acquafortis. The indictment read thus, viz — 
“That at the parish of ‘Twickenham, &c. near the 
King’s common highway, t there and near the dwell- 
ing houses of several of the inhabitants, the defen- 
dants erected twenty buildings for ation noisome, 
stinking and oilensive liquors, and then and there 
made fires of sea coal and other things, which sent 
forth abundance of nozsome, offensive and stinking 


smoke; and made &c. great quantities of mrowsome, 
i 
{‘T ar , } 1 } 1, 
OleNSIVE | ‘ 4 hil il Ladies. ] i Cte, (5 LV LIC reby 
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nated with noisome and offensive stinks and smells; to 
the common nuisance of all the King’s inhabitants 
living,” &c. A motion was made in arrest of judg- 
ment. Lord Mansfield decided against the motion. 
declaring that it was not necessary that the smell 
should be unwholesome, Itis enough if it renders 
the enjoyment of life and property, uncomfortable. 

It is hoped, I have shewn that by the erec- 
tion of this market house, neither the right of pri- 
vate property has been invaded, nor the health of 
the neighborhood affected. Indeed neither of these 
is pretended. 

The only other point for consideration is, 
whether the passage of individuals is so ob- 
structed and hindered, as to render the market 
house a nuisance? ‘The affidavits do not shew such 
obstruction. And if they did, still the question 
would arise, whether the convenience arising to the 
inhabitants generally, is not equal, or greater, than 
the inconvenience arising to a few car-men or other 
passengers, who may choose to pass that way. 

The case of Rex vs Russell, [13 Eng. Com. Law 
Rep. 254.] so completely puts this point at rest, 
that I shall forbear troubling myself or the Court, 
with further argument. Ishall conclude with a re- 
mark or two, on the jurisdiction of the Court. 

In Attorney General vs Utica Insurance Company, 
{2 Johns. Ch. Rep. 378,] Chancellor Kent says, “if 
a charge be of a criminal nature, or an offence 
against the public, and does not touch the enjoy- 
ment of property, it ought not to be brought within 
the direct jurisdiction of this Court, which was in- 
tended to deal only in matters of civil right, resting 
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in equity, or where the remedy at law was not suf- 
ficiently adequate. Nor ought the process of in- 
junction to be applied, but with the utmost cau- 
tion.” And again, [page 376,] he says, “I have al- 
ways understood it to be a general principle, in res- 
pect to the powers of this Court, that when a cause 
depends, simply and entirely, on the solution of a 
dry legal question, the proper forum for the deter- 
mination of that question, is a Gourt of law. It ap- 
pears not to admit of doubt, nor do I understand it 
to be disputed, that if the defendants, as a corpo- 
ration, have assumed powers not within their char- 
ier, the people of this State, by their Attorney Gen- 
eral, have a complete and adequate remedy at law, 
cither by the common law writ of quo warranio, or 
by an information, in nature of such writ.”— Vide. 
also 4 Hen. & Munf. 470, to the same point of ju- 
risdiction. 

What would be the consequence of this Court 
entertaining jurisdiction? The prayer of the infor- 
mation, is, “that a decree may be made by this hon- 
orable Court, requiring the said obstructions to be 
removed, and the nuisance abated:” And the May- 
or and Aldermen, be restrained from erecting the 
contemplated additional buildings. What would 
be the situation of the citizens of Mobile? Nearly 
ten thousand souls get their daily supplies from this 
market! Suppose the Court to allow a year to 
abate in, and permit the marketing to go on during 
that time as usual, where will the Mayor, &c. go? 
The public convenience must be consulted in loca- 
ting the market house. ‘The moment a site Is se- 


5 P, 39 
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lected, some half a dozen individuals may take it 
into their heads, that they cannot suffer a market 
house to be erected, “between the wind and their 
nobility:” And then we shall have another com- 
plaint about the “vast injury” to private property, 
&c. and so on, foties quoties, until there shall not be 
a place in the city where to build a market house. 
The precedent attempted to be set in this case, is 
dangerous in its principle. An enterprising individ- 
ual, with capital, has only to purchase a very large 
property in the city, determine to force some par- 
ticular branch of business in that part of the town, 
the fancy dry goods business, if you please, and 
forsooth, the humble retail grocer, the son of Vul- 
‘can, the sailor’s boarding house, the fisherman’s 
huts, &c. all become nuisances, and injure his prop- 
erty invalue. This doctrine could be better urged 
in Constantinople, but can never be admitted ina 
country of equal rights and of equal laws. If the 
market house, in this instance, mars the beauty of 
that part of town in which it is situated, it is a mat- 
ter that belongs exclusively to the citizens of Mo- 
bile. 

If the number of small shops that may be on one 
side of this market, and which are supported by it, 
render the opposite side, less elligible for fancy dry 
good stores, that is not a matter for the State of 
Alabama, its Attorney General, or this Court. 


COLLIER, J.—The solicitor of the first Circuit 
in behalf of the plaintiff in error, filed an informa- 
ion in Equity, in the Circuit Court of Mobile, in 
hich it is alleged that Government street, in that 
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city, was a public highway, previous to the first day 
of January, one thousand, eight hundred and twen- 
ty-one, subject to be used by all persons as such; 
yet the same has been greatly obstructed, by the 
erection of several large houses therein; and that 
private property on that street, has been greatly 
injured and depreciated in value, by such erections. 

It is further alleged, that the defendants have 
adopted measures with the view to the erection of 
another extensive market house, in Government 
street, which will still further hinder and obstruct 
its free and uninterrupted passage. 

These allegations are sustained by several affida- 
vits, which make part of the record. 

The information prays that an imjunction may is- 
sue, to restrain the erection of the market house, 
threatened and intended to be built. And upona 
notice to shew cause, why this prayer should not 
be granted, counsel appeared before the Circuit 
Court: when upon full argument, the injunction 
was denied, and the information dismissed. To 
revise which decree, a writ of error, has been su- 
ed out, returnable to this Court. 

In the written arguments with which we have 
been furnished, this case is supposed to depend 
mainly upon these questions. 

First.—Do the facts, stated in the information, 
shew a nuisance, either committed or intended? 

Second.—Has Equity, jurisdiction over the sub- 
ject, so as to afford a remedy? 

1. By the act of eighteen hundred and twenty, 
entitled, “An act supplementary to the act, entitled 
an act to incorporate the city of Mobile’—among 
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other things, it is enacted, “That the said corpo- 
ration shall have power to widen, extend and reg- 
ulate the streets, lanes and alleys, within the limits 
of said city, provided, that.no street, lane or alley, 
now existing, shall be widened, or extended, ‘so as 
to infringe upon, or interfere with, any dwelling 
houses or other house, in the occupancy of any in- 
habitant of said city, without the consent of the 
owner or claimant thereof. And provided more- 
over, that the street called and known by the name 
of Government street, shall, and the same is here- 
by declared to be, one hundred feet wide; and it 
shall be the duty of the said corporation, to desig- 
nate, and distinctly to mark out, the northern limits 
of said street, according as the same were estab- 
lished by the Spanish Government, as nearly as 
can be ascertained by the Spanish records, by the 
records of the land oflice, or by any other evidence, 
which they may deem satisfactory; and the limits, 
when so ascertained, marked out, and designated, 
shall be the permanent, northern boundary of said 
street.” Here an authority is given to the corpora- 
tion, to regulate the strects, &c. of the city, which 
authority is restricted, by an inhibition, that they 
shall not be so “widened or extended, as to infringe 
upon, or interfere with, any dwelling houses or othex 
house,” &c. “without the consent of the owner,’ Ke. 
By the second proviso, Government street is de- 
clared to be one hundred feet wide, &c. and this is 
equivalent to a declaration, that it shall remain open 
of that width, notwithstanding any act to be done 
by the corporation. 
Though all powers which are essential to the in 
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ternal police of the city, are granted, by the act of 
incorporation, and the acts supplementary thereto, 
the legislature have, in the second proviso, declared 
a standing velo, to any act of the corporate author- 
ities, proposing to trench upon the prescribed limits 
of Government street. If the corporation were to 
authorise the owners of property on cither side of 
this street, so to improve it, as to diminish the width 
of the street, no one would question, but that, a 
power had been exercised which was inhibited by 
the legislature. And is authority less violated by 
erecting houses in the centre of a street? In the 
one case, it would be an unusal, and therefore 
more striking, violation, promising no public bene- 
fit as anequivalent. In the other, the erection ofa 
market house, in a public street, though certainly 
a great annoyance, to those living contiguous, or 
having occasion to pass it frequently, is not so pal- 
pable a breach of authority, because it is more usu- 
al, and offers in return, the semblance, at least, of 
public convenience. 

in either case, it would be an obstruction, which 
the corporation could not legalise, unless it were 
permitted to exercise powers, expressly withheld 
by the source from which it derived its functions. 

The streets of an incorporated town, are its high-| 
ways, subject, 7 general, to such improvement and 
alterations, @s ts legislative authority may prescribe; 


—— 





in which a due regard is to be had to individual in- 
terests : and sometimes an equivalent rendered for 
the sacrifice of private property{- The extent of the 
powers of a corporation are to be ascertained by a 


reference to grants, which the legislature have made 
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in its favor; for, as an artificial person, it can have 

no rights, except such as are specially granted, or 

those which are incidental, and necessary to give 

effect to the powers thus granted—The People vs 

hea" \Utica Insurance Company* a : 

n act of incorporation, is an enabling act,—it 

imparts to the corporate body, all the power it 

possesses.— Head & Armory vs The Providence In- 

2Cranch. surance Company.| And if the right to appropriate 

streets, to narrow, or widen them, is not given, ei- 

ther by express delegation, or as an incident, by 
the legislature, it cannot exercise the power. 

In the case before us, the corporation, (as we 
have seen,) is vested with power to regulate the 
streets, &c. of the city, under certain restrictions, 
one of which is, that Government street, shall be 
one hundred feet wide. ‘The legislature have with- 
held the right from the corporation, to regulate that 
street, in disregard of this restriction; any act then, 
done by the corporate body, which contracts its lim- 
its, must be invalid, as an usurpation of authority. 

The information charges, that the erections al- 
ready made, greatly obstruct and stop up Govern- 
ment street, so that it cannot be used as a high- 

_ way, by persons on foot, on horse back, with car- 
riages, &c. as they had been accustomed, and were 
authorised to use it. And a diagram accompany- 
ing the record, (if it can be considered a part 
of it,) shews the width of that street, at different 
points, and the length and width of the market 
houses erected; from all which, it appears, that the 
surface uncovered, at several points, was considera- 
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bly less than one hundred feet, adding together, the 
open space on either side of the erections. 

We incline to the opinion, (though it cannot be 
necessary to decide the question here,) that the 
street should present an unobstructed open surface, 
of one hundred feet in width, and that it is not 
enough that the space on both sides of an obstruc- 
tion, should be as much as one hundred feet. 

While the streets of a town are its highways, 
they may also be the public highways of the coun- 
try. And in the present case, the legislative de- 
claration, prescribing the dimensions ofa street, ex- 
cludes the action of the corporate body, so far as it 
comes in conflict with the paramount will of the le- 
gislature, and must, in itself, be taken to make ita 
highway, free to the passage of all persons, for all 
legitimate purposes. 

In regard to the first question, it remains but to 
inquire, whether the obstruction made, as well as 
that contemplated and intended by the defendants, 
does or would amount to a nuisance. 


Russell, in his treaties on crimes,* says, nui-., y,) 


sance “signifies any thing that worketh inconven- 
ience.” And Bacon defines a common nuisance to 
be an offence against the public, either by doing a 
thing, which tends to the annoyance of all persons, 
or by neglecting to do a thing which the common 
good requires. If we were to take these definitions 
for our guide, we should have no difficulty in deter- 
mining, that the obstruction made and intended, 
come up to the idea of the offence, in a city so pop- 
ulous and so commercial as Mobile—Do they not 
tend to the annoyance of persons living near them? 


wev, 
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And by narrowing a street, render more diflicult its 
passage, and increase the danger of injury to per- 

“sons or property, from collision of carriages and 
other causes? But we need not deduce our conclu- 
sions from general definitions. 

Ab ase"® ~~ Bacon in treating of nuisances in highways,* re- 
marks that “it is clearly agreed to be a nuisance to 
dig a ditch or make a hedge over-thwart the high- 
way, or to erect a new gate, or to lay logs of timber 
in it, or generally to do any other act, which will 
render it less commodious.” And further, “that it 
is no excuse for him, who lays logs in the highway, 
that he laid them only here and there, so that the 

toa People might have a passage through them, by wind- 

Raym. 356 ings and turnings.”—Rez vs Watson.t 

2 Russ.on — pgy ; 

C. AGL. Thus we learn, that at common law, where the 
particular charge is the obstruction of a highway, 
the question of nuisance, or no nuisance, depends 
npon the fact, whether its passage is rendered 
“less commodious.” So that we discover in the case 
before us, the erection made, and that intended, 
are ,and would be a nuisance. 

This view being decisive, we are relieved from 
considering. whether the act of the legislature does 
not from implication, make it a nuisance, to make 
any erections in the street, though the convenience 
of passing it, may not be interfered with thereby. 

2. ‘Touching the jurisdiction of Equity in cases of 
nuisance, though the cases in which it is exercised 
are not frequent, yet we think it undoubted. It is 
founded on the right to restrain the exercise, or the 
erection of that, from which irreparable damages 
io individuals or great public injury would ensue. 
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Speaking upon this subject, Mr Justice Story re- 
marks: “In regard to public nuisances, the juris- 
diction of Courts of Equity, seems to be of a very 
ancient date; and has been distinctly traced back 
to the reign of Queen Elizabeth.”* i 
In cases of public nuisances, properly so called, 
an indictment lies to abate them, and to inflict oth- 
er punishment upon the offenders. But in England, 
it was competent also, for the Attorney General to 
file an information in equity, to redress the griev- 
ance. ‘I'he instances in which that Court bas lent 
its aid, are chiefly confined to informations seeking 
preventive relief, to inhibit the doing of some act, 
or performing some work, which when done, would 
amount to a public nuisance. In these cases the 


4, or “ye eeds rs si tT . 2 Story’s 
Court proceeds by w ayot injunction. Com. 301. 
Informations in Equity have been maintained in2Mitford’s 
Plead. 144 


some cases, where the object to be flected, exten- gh, 
ded even to the abatement of a public nuisance. In 
such cases, the jurisdiction of the Courts, is pre- 
dicated upon the ground, of the ability of Equity 
to give a more complete, and perfect remedy, than is 
aliainable at law, in order to prevent irreparable 
mischief, and also, to suppress oppresive and vexa- 
tious litigation. “In the first place, they can inter- 
pose, Where the Courts of law canuot, to restrain 
and prevent such nuisances, threatened or in pro- 
gress, as well as to abate those already existing. 
In the next place, by petpetual injunction, the rem- 
edy is made complete, through all future time:— 
Whereas an information, or indictment, at the com- 
imo luw, cua ouly dispose of the present nuisance ; 
for { : acts, new prosecutions must be 
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brought. In the next place, the remedial justice 
may be prompt and immediate, before irreparable 
mischief is done ; whereas at law, nothing can be 
_ done, except after trial, and upon the award of 

Com. 203 judgment.”* 

a In an anonymous case, (reported in 3 Atkin’s R. 
750,) a motion was made for an injunction, to stay 
the building of a house, to inoculate for the small 
pox,—Lord Hardmick, conceding the jurisdiction 
of Equity, (which was not questioned,) remarks, 
that bills to restrain nuisances, must extend to such 
as are nuisances at law; and the fears of mankind, 
however reasonable, will not create a nuisance,— 
but inasmuch as it had not been settled, that such 
an erection created that offence, the injunction was 
denied. 

118 Vow. 1n the case of the Attorney General vs Cleaver,t 

mo there was an information in Equity filed against 
the defendant, praying an injunction to restrain him 
from manufacturing certain articles, and from the 
use of certain materials in the manufacture. Lord 
Eldon did not deny the jurisdiction of the Court, 
but thought, it proper, to refuse the injunction until 
it could be ascertained by a trial at law, that the 
subject of complaint, was a nuisance; and to be in- 
formed of this, took measures to expedite a trial 
upon indictment. 

119 Ves. In Crowder vs Tinkler,{ the jurisdiction of Equity 

ch ® by injunction, on the ground that property is likely 
to sustain irreparable injury, is conceded; and the 
Lord Chancellor considered the propriety of awar- 
ding the writ, to depend upon the question, whether 
upon all the affidavits, or the nature of the subject 
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complained of, it was so clear that it constituted a 
nuisance, as to authorise the interposition of the 
Court, without first putting the case in a course of 
trial at law. | 

So in the case of the Attorney General vs Nichol,* x . 338 
an information was filed at the relation of the Scot- 
tish Hospital against Nichol, to enjoin the obstruc- 
tion, and darkening of the ancient lights of the 
Hospital;—an injunction having been granted, its 
dissolution was afterwards moved before the Lord 
Chancellor, who thought that the jurisdiction of 
Equity, could not be disputed, notwithstanding the 
common law remedy, by action or indictment. 

In the case of the Attorney General vs Utica In- is 
surance Company,{ an information in Equity was ¢. R. 
exhibited against the defendant, charging the com- 
pany with exercising banking powers and privile- 
ges, without authority therefor, and in derogation of 
law. The Chancellor was of opinion, that the le- 
gal remedy, by intormation in nature of a quo war- 
ranto, was adequate to check the operations of the 
company, if they were unauthorised,—and that, 
that was a criminal proceeding. He further deter- 
mined that the charge was an offence against the 
public, and could not be brought within the direct 
jurisdiction of Chancery, which was intended to 
deal only in matters of civil right, resting in Equity; 
or where the remedy at law was not complete.— 
That the process of injunction should be cautiously 
awarded, with great discretion, and only when ne- 
cessity requires it. 

The Chancellor, after stating that the exercise 
of the banking power, charged in the information, 


+} 
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does not produce such imminent and great mischief 
to the community, as to call for this summary rem- 
edy remarks: “I know that the Court is in the 
habit of restraining private nuisances to property, 
and of quieting persons in the enjoyment of private 
right; but it is an extremely rare case, and may be 
considered, if it ever happened, as an anomaly, for 
a Court of Equity to interfere at all, and much less 
preliminarily, by injunction, to put down a public 
nuisance, which did not violate the rights of prop- 
erty, but only contravened the general policy.”— 
These remarks were certainly uncalled for, by the 
decision of the case, for it is there determined that 
the exercise of the banking power, if it be unlaw- 
ful, is not a public nuisance. And to the same ef- 
fect, is the case of the Attorney General vs The 
Bank of Niagara.* 

If the Chancellor intended to be understood, ac- 
cording to the literal import of the terms he em- 
ploys, either he is in error, or else the learned 
Judges and authors whom we_have cited, have 
mistaken the law, and with all deference for his 
judgment, we are disposed to think the former most 
probable. 

The jurisdiction of Courts of Equity, in afford- 
ing preventive relief, in cases of public nuisances, 
we understand to be clearly defensible, both upon 
authority and principle, where the fact of nuisance 
is placed beyond doubt: if this fact be questiona- 
ble, the aid of that Court is usually withheld ; but 
even then it has sometimes been given by way of 
injunction, (to continue until a trial at law,) where 
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iis denial would be productive of great public in- 
convenience. 

The principle upon which Equity entertains an 
information to restrain the exercise of a public 
nuisance, (as the employment of an offensive man- 
nfacturing establishment,) or to abate it, has been 
already stated to be, in the first case, to prevent ir- 
reparable injury, before a Court of law could act de- 
finitively,—and in the second, to prevent a protract- 
ed and expensive litigation, which must generally 
be the case where there are many persons to de- 
fend. 

The information in the case at bar, is not as ex- 
plicit as it should be, in disclosing the difficulties, 
(if any exist,) to adequate redress at law, so far as 
it regards the market houses already erected; and 
though the proof may be ample, it will not be com- 
petent to give the relief sought in respect to those, 
unless the information be so amended as to present 
uponits face, a good title to the aid of the Court. 

That the principles indicated by this opinion, 
may be carried out, the decree of the Circuit Court 
must be reversed, and the cause remanded. And 
an injunction is directed to issue from this Court, 
according to the prayer of the information, return- 
able to the Circuit Court of Mobile, to continue, 
until, in the opinion of that Court, the Equity of the 
information shall be fully met and removed by the 
answer and proofs, to come in and be taken in the 
case. And the costs of this Court, must be paid 
by the defendants. 


GOLDTHWAITE, J. not sitting. 
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Of the breach of covenants, impossible to be per- 
Sormed. 


1. The covenant of the hirer ofa slave, to return it to the 
owner at the expiration of the term,—is discharged by the 
death of the slave. 

2. But the hirer of a slave is bonnd, on his covenant to pay 
the price agreed on, notwithstanding the death of the slave, 
before the term of service expires. 

3, But where, on an entire contract, by covenant, to pay a 
particular sum for the hire of two slaves for a certain term, 
one of the slaves dies, and the other is taken by the owner, 

' out of the. possession of the hirer, without his consent, be- 
fore the expiration of the term,—the covenant of the hirer 
to pay for the hire of both slaves, is thus discharged. 


In this case, an action of covenant, was brought 
by Aaron Perry, against Augustin A. Hewlett, 
Augustin Hewlett and William Milligan, in the Cir- 
cuit Court of Morgan. The cause of action, was 
an agreement under seal, whereby the defendants, 
on the twenty-third of December, eighteen hundred 
and thirty-three, covenanted to pay the plaintiff 
the sum of one hundred and fifty dollars, for the 
hire of two negroes, and to return them on the twen- 
ty-fifth day of December, eighteen hundred and 
thirty-four. 

The case was tried on the plea of covenant, per- 
formed, with an agreement that any matter might 
be given in evidence, which would constitute a de- 
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fence: and under this plea, the case was submitted 
toa jury, anda verdict found for the defendants. 

The case was removed into this Court, by a writ 
of error, founded upon a bill of exceptions, which 
disclosed the following circumstances, to wit:— 

The plaintiff after producing and reading in evi- 
dence, the covenant declared on, proved that Au- 
gustin A. Hewlett, had the possession of the slaves, 
from the date of the covenant, until sometime in the 
month of June thereafter,—when one of the slaves, 
a female named Fanny, died. That the surviving 
slave, on being permitted to visit the plaintiff, short- 
ly afterwards, was detained by him. 

The Court charged the jury, that the death of 
the female slave, if it occurred without the fault or 
negligence of the defendants,—discharged the cov- 
enant to return her. 

Also, that if the plaintiff detained the surviving 
slave from the defendant, for a part of the term of 
hiring,—the covenant to pay for the hire of both 
slaves, was discharged. 

The plaintiff also submitted in testimony, a writ, 
issued, in a suit then pending, from the office of the 
clerk of the Circuit Court of Morgan county, where- 
in the defendant, Augustin A. Hewlett, was the 
plaintiff, and Perry, the defendant; and which pur- 
ported to have been brought to recover damages 
for the detention of said surviving slave, by the 
said owner. 

The plaintiff asked the Court to charge the jury, 
that by reason of defendant’s suit against the plain- 
tiff, to recover damages for the detention of the said 
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slave, no advantage could be claimed of such deten- 
tion, on said trial. Which the Court refused. 


ce eo 


The cause was argued here by S. Parsons, fox 
the plaintiff in error, and by M’Clung, contra. 


HOPKINS, C. J.—-This was an action of cove- 
nant, which was tried upon an issue, taken to the 
plea of covenants performed, with leave to the de- 
fendants, to give any special matter in evidence, 
which would constitute a good defence. On the 
trial of the cause, in the Circuit Court of Morgan 
county, it was proved that the bond, dated the 
twenty-third of December, eighteen hundred and 
thirty-three, containing the covenants, for thie al- 
leged breach of which, the action was brought, was 
made by the defendants, upon the hiring of two 
slaves by the plaintiff, to the defendant, Augustin 
A, Hewlett, tor the year eighteen hundred and thir- 
ty-four. 

The defendants covenanted, among other things, 
tu pay to the plaintiff, on or before, the twenty- 
fifth of December, eighteen hundred and thirty- 
four, for the use of the slaves for that year, one hun- 
dred and fifty dollars, and also to return the slaves 
to him, on the twenty-fifth day of December, eigh- 
teen hundred and thirty-four. That one of the 
slaves died in the possession of the defendant, 
Augustin A. Hewlett, in June, eighteen hundred and 
thirty-four, who shortly afterwards permitted the 
other one, to go on a Visit to the plaintiff, and that 
the plaintiff detained the said slgyve, from the time 
of the visit. 
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After the commencement of this action, the de- 
fendant, Augustin A. Hewlett, brought a suit 
against the plaintiff, for his conversion, for a part of 
the year, eighteen hundred and thirty-four, of the 
surviving slave. It does not appear, that the last 
mentioned action has been determined, and there 
is no evidence in the record, of any other alleged 


breach of covenant, than the failure of the defen- ' 


dants to pay the sum of one hundred and fifty dol- 
lars, and return the slave Fanny, who died in June, 
eighteen hundred and thirty-four. 

The Circuit Court gave two several instructions 
to the jury — 

First—That the death of Fanny, if without fault 
or negligence of the defendants, discharged the cov- 
enant to return her. 

Second.—That if the plaintiff detained the other 
slave from the defendants, for a part of the year, 
for which they had hired the slave, they were dis- 
charged from their covenant to pay the hire of both 
slaves. 

The Court refused to instruct the jury, that the 
action, which Hewlett had brought for the partial 
conversion of the surviving slave, destroyed the 
right of the defendants to insist, they were dis- 
charged from their covenant to pay hire. To the 
instructions, and to the refusal of the Court to in- 
struct, the plaintiff excepted. 

The first question made in this case was, wheth- 
er the plaintiff be entitled to recover the value of 
the slave, Fanny. His right to do so, was asserted 
to be the effect of the failure of the defendants, to 
perform their express covenant to return the slave. 

5 P. 41. 
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It is admitted that if the obligation were implied 
by law, it would be discharged by the death of the 


slave, without the negligence of the defendants.— 

or But a distinction has been established by decisions, 

Sec: 3-5 between obligations imposed by law, and those cre- 

Rep.63. ated by the terms of contracts. In the latter, the 
atty on , 

Cont. 272. obligation is not impaired, by events, which will 

R.650._ excuse a party from the former.* The distinction 


8 Term R. ae 
959. rests on authority, rather than upon principles of 


lat. ro 
= O75. reason; but Courts are bound to respect it.T 


ilaw Lib. “The express covenant of a tenant, to leave the 
B10. lease- -hold premises in good repair, binds him to re- 
Pag pair any injury to them, or answer in damages for 
, Art.3.pa. his failure to do so, although the injury was caused 
250. . ie ee 

by an act of God, or of a public enemy. ‘The de- 

struction of the premises from such causes, will not 
tPlatt. on excuse him from the pagent of the rent, which he 


Cov. 198 
o74,. 275,- had covenanted to pay.{ 


263,-254., It is clearly settled also, that a contract, to do 
— an act, which it was lawful to do, when the contract 
was made, will be discharged by a statute passed 
afterward, and before the day of performance, pro- 
hibitmg such ay act. It is a good excuse for the 
failure to perform an obligation, condition or prom- 
§Cokelit. ise, possible when either was entered into, that it 
3 Com, became impossible before the day fixed for perform- 
(De 1.) ance.§ 


wie Where a person let to main-prize, dies before 


18) acs, the day when his main- -pernors are bound to pro- 
—— duce him, their obligation is discharged. It is a good 
ai oy excuse for not returning a borrowed horse, which 
1 Salk. the bailee had promised to return; upon the request 


of the bailor, that the horse died without the de- 
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fault of the bailee, before a request was made; and 
a covenant to leave a wood in as good plight as 
the wood was in, when the lease was made, will be 
discharged, by the destruction, afterward, of the 


*1Bac. 
wood by a tempest.* Abr. 133,- 
The most obvious difference, between the cases a 


of express covenants of tenants, and the others}.°" 


which have been mentioned, is, that in the former, ‘™ !*-) 
the accident, although it was unavoidable, which 
produced the injury, did not necessarily prevent the 
party from performing his covenant. The same 
accident, which destroyed the premises, did not 
make it impossible to rebuild them, or pay rent.— 

But in the other cases, the inevitable accident, made 

it impossible to do the act, which the party had 
agreed should be done. 

The defendants in this case, were prevented by 
the death of the slave, Fanny, without their default, 
from returning her according to their covenant, and 
they are entitled to a discharge, from so much of 
their contract, as the act of God disabled them 
from performing. By the contract of hiring, the 
hirer acquired an interest in the slave, during the 
term fixed by the contract, and the plaintiff, except 
that interest, retained all the property which he 
ever had in the slave. ‘The death of the slave, at 
the time it occurred, caused a loss to the hirer of 
her services, for the unexpired part'of the term, 
who is not excused, by that event, from the pay- 
ment of her hire. ‘The hire, is the purchase mon- 
ey, of an interest in the slave, for the term, and 
that interest, was at the risk of the hirer. The 
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death of the slave, terminated the interest in her, 
of both parties, and there is less plausibility, in the 
reasoning, which was employed to make the hirer, 
an insurer of the property of the master, than there 
might be, inan argument, to shew thie claim of the 
former against the latter, for indemnity, for the loss 
of the slave, fora part of the term. The latter, 
transferred an interest, in the slave, for a year, upon 
an adequate consideration. If during the term, a 
third person had sued the hirer of the slave, and 
recovered her, upon a better title than the plain- 
tiff’s, the recovery would be conclusive against the 
title of the plaintiff, if he received notice of the pen- 
dency of the suit, in time to defend it. 

After such a result of an action against the hirer, 
his failure to return the slave at the end of the 
term, would be no breach of covenant, for which 
a complaint of the plaintiff ought to be entertained. 
In such a case, the hirer’s loss of the possession, 
and inability to return the slave, would be the con- 
sequences of the breach of the plaintifl’s own im- 
plied warranty, of the title and the possession, to 
the bailee, during the whole term, and no hire could 
be recovered. ‘The event which put an end to the 
interest of both parties in the deceased slave, de- 
termined with higher authority, than can be claim- 
ed for the judgments of human tribunals, that the 
plaintiff never had a title to her which could endure 
any longer.* 

If in the contract of hiring, the separate hire of 
each slave had been fixed, the right of the plaintiff 
to recover the hire of the deceased one, would be un- 
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questionable; but the covenant is to pay one hun- 
dred and fifty dollars, as the hire of both slaves.— ” 
The parties never sigveed as to the separate hire of Rep. B36. ! 


JAla. R 
either, and the Court has no power to make a con- g57," “P 


tract for them in this respect.* i Haye 
As the contract is entire, and the plaintiff de- 
prived the hirer of the possession of one of the 
slaves, for part of the term, the next question is, 
whether he has a right to recover any thing. Hi- 
ring is one species of bailment, and one of the 1M- tStory on 
plied obligations of the bailor, is to do no act, one.962° 
which will deprive the bailee of the thing, during 
the time of the bailment.T 
The covenant of a landlord, to repair or rebuild, 2" 2 
and that of a tenant to pay the rent, are inde-1 Law Li. 
pendent of each other, anda breach of the latter , 11d. Ram. 
cannot be defended, upon the ground that the land- 1 "Perm B. 
lord refused to rebuild the premises which had been Co. Litt. 
destroyed. Yet ifa landlord evict his tenant, no Cow. R. 
rent can be recovered. _ 
The same doctrine is applicable to a claim for 
wages or hire, where a hbailor has deprived the fe, es. 
bailee of the possession of the thing, before the end 
of the period of the bailment.§ 
The plaintiff is not entitled to recover any thing 
as hire of the — which he detained from the 
hirer, during the latter part of the term; and as the R306. 
contract to pay the hire of both is’ entire, nothing ** a 
can be recovered.—Cutler vs Powel. 
It is not necessary to consider, whether the de- 
fendant Hewlett, is entitled to the remedy which 
he sought by his action, against the plaintiff— 














CASES DETERMINED 
PERRY v3 HEWLETT, et al. 





Neither a right to a remedy, nor the want of one, 
for the illegal act of the plaintiff, in detaining 
the surviving slave, conld restore the right to 
hire, which was forfeited by the plaintiff's own 


wrong. 
The Court is of opinion that there is no error 
in the instructions of the Circuit Court. 
Judgment affirmed. 
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jONES and parsons’ heirs vs INGE and marpis’ heirs. 


Questions as to the construction of the Creek treaty 


1. 


2. 


8. 


9. 


of 1832. 


Of recitals in a patent—how far evidence. 


A patent cannot be considered as conveying any interest 
to the grantee, anterior to its date. 

But a patent may be shown to be connected with, and to 
relate back to a previous inchoate legal title. 


. Under the Creek treaty of 1832, an Indian reservee 
y > 9 


when his land had been selected and set apart, by location, 
became entitled to the possession, until disposed of by him 
according to the terms of the treaty, or voluntarily relin- 
quished or abandoned. 


. And this right to the possession, was a legal estate, which 


could have been enforced in a Court of law. 


. By the provisions of this treaty, the Indian was authori- 


sed to convey his title and interest in the selected land, 
with the approval of the President of the United States. 


. And after such approval, the contract of conveyance be- 


came valid, vesting in the grantee, all the estate vested in 
the Indian by the treaty, and his location. 


. The action of the President of the United States, in rela- 


tion to these contracts, is final and conclusive; and pre- 
cludes any inquiry in a collateral way, into the identity or 
capacity of the Indian, parting with his interest, unless in 
a suit, in which one of the parties claims, under or through 
him. 

And how far such latter party might be permitted to 
contest the recitals in a patent—quere. 

But a mere stranger has no right to enquire if the recitals 
ina patent, be true or false. 


10. So the recitals in a patent do not operate, so as to give a 


right of action, antecedent toits date. 
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11. And where, for the purposes of a suit, it becomes necessary 
to connect the recitals in a patent, with an antecedent es- 
tate, the titles.to such an antecedent estate, must be pro- 


duced. 


This action was trespass to try titles, determined 
in the Circuit Court of Talladega county. 

The case was commenced on the twenty-fifth 
day of August, eighteen hundred and thirty-five, in 
the name of Samuel W. Mardis and William M. 
Inge, who sought to effect a recovery against Par- 
sons and Jones, of a tract of land, known as the 
east half of section four, in township nineteen, of 
range five. 

The pleas of the defendants were, not guilty, and 
upon them, a verdict was rendered for the plain- 
tiffs. 

A bill of exceptions taken in the progress of the 
case, disclosed—that the plaintiffs in the action, 
produced, and proposed reading in evidence, a grant 
of the land in dispute, issued by the President of 
the United States, to Ansel Sawyer; which grant 
was dated on the twenty-ninth day of February, in 
the year, one thousand, eight hundred and thirty- 
Six. 

The grant recited, that whereas Hogillis-i-nihaw, 
one of the Creek tribe of Indians, by virtue of the 
treaty, between the United States, and the said 
Creek tribe of Indians, made the twenty-fourth day 
of March, eighteen hundred and thirty-two,—be- 
came entitled, out of the lands ceded to the United 
States, by the said treaty,—to the east half of sec- 
tion four, in township nineteen, of range five, east; 
which said tract, with the approbation of the Pres- 
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ident of the United States, had been duly sold, and 
conveyed by said Hogillis-i-nihaw, to Ansel Saw- 
yer—which appeared by the conveyance thereof, 
dated the seventeenth day of January, eighteen hun- 
dred and thirty-five, with the approbation of the 
President, endorsed thereon—dated the first day of 
February, eighteen hundred and thirty-five:—then 
in consideration of the premises, said land was 
granted to said Ansel Sawyer. 

To the reading of this grant in testimony, the 
defendants objected—,on the ground, that it bore 
date subsequent to the institution of the suit, and 
because the recitals contained therein, as to the 
deed from Hogillis-i-nihaw to Sawyer, were not ev- 
idence of the facts recited, in said grant. But the 
Court overruled the objection, and suffered the 
grant to be read in evidence, deciding, that the re- 
citals contained in the grant, were proper evidence 
of the facts therein stated. 

The plaintiffs then produced, and read in evi- 
dence to the jury, a deed of conveyance, of the 
land in question, from Ansel Sawyer, to themselves, 
dated the 9th day of June, eighteen hundred and 
thirty-five. And also, proved a demand and refu- 
sal, &e. 

The defendants then offered to prove, that the 
said Hogillis-i-ni-haw, was not the head of a Creek 
family, either at the date of the treaty, or when the 
Indians were located: And that he wasan infant, 
at the time he was said to have conveyed the land: 
Which testimony the Court refused. 

To all which the defendants accepted, and took 
a writ of error to this Court. 

SF. 42, 
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Peck for the plaintiffs in error—Chilton, contra. 


GOLDTHWAITE, J.—The plaintiffs in the 
Court below, on the trial of this cause, shewed in 
evidence, a patent from the United States to An- 
sel Sawyer, for the land in controversy. ‘This 
patent is dated, the twenty-ninth of February, eigh- 
teen hundred and thirty-six, and recites, that Ho- 
gillis-i-nihaw, one of the Creek tribe of Indians, by 
virtue of the treaty made the twenty-fourth day of 
March, eighteen hundred and thirty-two, became 
entitled, out of the lands ceded to the United States, 
by. the said treaty, to the tract of land, which is 
the subject of this suit, which, with the approba- 
tion of the President of the United States, had 
been duly sold and conveyed, by the said Indian, to 
Ansel Sawyer, as appears by the conveyance 
thereof, dated the seventeenth of January, eighteen 
hundred and thirty-five, with the approbation of 
the President of the United States, indorsed there- 
on, dated first of February, eighteen hundred and 
thirty-five, deposited by the said Ansel Sawyer, in 
the general land office of the United States. They 
then shewed in evidence a deed for the land, from 
Ansel Sawyer to them, dated the ninth of June, 
eighteen hundred and thirty-five. 

To the introduction of this patent in evidence, 
the plaintiff in error objected, as it bore date after 
the commencement of this suit, but the Circuit 
Court overruled the objection, because the recitals 
in the patent shewed, that the deed from Hogillis-i- 
nihaw to Sawyer, was made and approved by the 
President, before suit brought; and the Court deci- 
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ded, the recitals in the patent, to be evidence of the 
facts recited. 

The exception of the plaintiffs in error, to the ad- 
mission of the patent in evidence, and to the opin- 
ion expressed by the Circuit Court, as to the effect 
of the recitals therein contained, are presented by 


the assignments of errors, for the examination of 


this Court. 

It is insisted, that if the recitals in the patent are 
to be taken as evidence of the facts recited, yet no 
legal title was shewn to be in the defendants, when 
this suit was instituted. 

The patent can convey no interest to the gran- 
tee, anterior to its date, but it might be shewn to 
be connected with, and to relate back, toa previous 
inchoate legal title. ‘Thus, a patent may be shewn 
to have been founded, on a certificate of entry and 
purchase, and to be connected with the legal title, 
created by the act of entry. So in the present 
case, the patent might be shewn to have emanated 
from the location of the land, to Hogillis-i-nihaw, if 
that is to be considered as a legal estate. 

So far as the question now presented, involves 
the consideration of the title, we think that the pa- 
tent may be entirely placed out of view, for it is 
clear, that if no legal title was in existence, when 
it issued, for the land, it could have no effect to sup- 
port an action previously commenced. But if the 
recitals are evidence of the facts stated, it was 
made to appear, that the Indian named, was enti- 
tled to a reservation .of the land in controversy, un- 
der the treaty of eighteen hundred and_ thirty-two; 
and that he had, with the approval of the Presi- 
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dent, conveyed it to Ansel Sawyer, on the seven 
teenth of January, eighteen hundred and _ thirty- 
five. If then the Indian was possessed, of a legal ti- 
tle, by virtue of his location‘under the treaty, and 
was capable of transmitting this title to Sawyer, 
by conveyance, the defendants in error, did shew 
such title to the premises, in dispute, as should ena- 
ble them to recover, in the absence of a legal de- 
fence. 

By the treaty of eighteen hundred and thirty- 
two, Indians of a particular description, were en- 


_titled to a tract of one half section of land, to be se- 


lected in the manner pointed out by the treaty, and 
the land was to be reserved from sale for their use, 
for the term of five years, unless sooner disposed of 
by them. All intruders were to be removed from 
the reservations, for the term of five years, or until 
conveyed to white persons; and at the end of five 
years, all the Creeks, entitled to their reservations, 
and desirous of remaining, shall receive patents 
therefor, in fee simple, from the United States — 
These are the terms used in the treaty, and we can 
arrive at no other conclusion, than that the Indian, 
after his tract of land had been selected, and set 
apart by a location, was entitled to the possession 
of the same, until he should dispose of it, according 
to the terms of the treaty, or should voluntarily re- 
linquish or abandon it; and this right was a legal 
estate, vested in the Indian, and could be, by him. 
enforced in a Court of law. But although the 
Indian may, under the treaty, be entitled to a legal 
estate, in his reservation, when located, it may not 
follow as a consequence, that he can transfer this 
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right to another, so as to vest in him, a similar ti- 
tle. ‘The treaty must therefore, again be resorted 
to, in order to ascertain how far, and in what man- 
ner, he may, (if empowered to do so at all,) transmit 
his estate, or any other estate, to a purchaser under 
him. 

The third article, provides, that these tracts, (re- 
servations allotted to Indians,) may be conveyed, 
by the persons selecting the same, to any other 
persons, for a fair consideration, in such manner as 
the President shall direct. ‘The contract shall be 
certified by some person, appointed for that pur- 
pose by the President, but shall not be valid, until 
the President approves of the same. 

A title shall be given by the United States, on 
the completion of the payment. 

Again, the second article, in speaking of the 
lands reserved by the Indians,—‘“which tracts shall 


be reserved from sale for their use, for the term of 


five years, unless sooner disposed of by them.” 
Again, in the fifth article, the right to remove an 
intruder from the reservation, under the summary 
mode pointed out, in that article, is taken away, as 
soon as the lands “are conveyed to white persons.” 
We do not doubt, that these provisions of the 
treaty, were intended to authorise the conveyance 
of the title and estate, which the Indian was enti- 
tled to possess and enjoy, and that so soon as the 
conveyance is rendered valid, by the approval of 
the President of the United States, the purchaser, 
or grantee, from the Indian, is entitled to all the 
estate, which was vested in the Indian, by virtue of 
the treaty, and his location; and that he is further- 
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more entitled, under the latter clause of the third 
article, to reccive a title from “the United States, 
on the completion of the payment.” 

The case of Chinnubbee vs Nicks, et al. (3 Porter, 
362,) has been cited, and relied on by the plaintiffs 
in error. With the decision made in that case, we 
remain satisfied,—believing the law to be there 
correctly laid down: but the Court do not attempt 
to settle, that the reservee has no legal title, but 
merely, that he is possessed of no such estate, as 
his widow could be endowed ef. 

See also the case of Herring vs M’Elderry, et al. 
(this vol. 161,) in which it is ruled, that until appro- 
val of the contract by the President, the purchaser, 
from an Indian reservee, has no legal or equitable 
title to the land purchased. 

Having thus arrived at the conclusion, that if 
the recitals in the patent, are to be considered as 
establishing the facts recited, the defendants in er- 
ror, did shew such a legal estate, as would enable 
them to maintain this action, it remains to inquire 
if the recitals were properly admissible in evidence. 

It is not difficult to ascertain the general rule, as 
to the effect of recitals in deeds of an ordinary de- 
scription. It is well settled that they may be evi- 
dence against him, who executed the deed, or 
claims under the party —(7 Comyn. Dig. tit. Test- 
moigne, B. 5. page 432, Penrose vs Griffith, 4 Binn. 
231. Garwood vs Dennis, id 327. Morris vs Van- 
derin, 1 Dall. 67. Denn ex dem Colden vs Cornell, 
3 Johns. Cases, 174. Shelly vs Wright, Willes 9.) 
But as against a stranger, a recital ‘is no evidence. 
(7 Comyn. Dig. tit. Testmoigne, B. 5, page 492.)— 
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And it is generally no proof of the deed recited, 
for if a patent, or lease be recited, it ought to be 
proved. (Ibid.) So ifa patent be recited to have 
been surrendered, and the patent be proved by one 
party, to be in esse, the other ought to prove the 
surrender. (Ibib.) Yet if the recital be relied on to 
prove the patent, it shall also be proof of the sur- 
render. (18 Viner Ab. 163. Earl of Montague vs 
Lord Preston, 2 Vent. 171.) 

Such are the general rules:—but it is conceived, 
that the peculiar situation of the parties interested 
in the titles and estates, created by virtue of the 
treaty of eighteen hundred and thirty-two, requires, 
an essential modification of these rules, as applica- 
ble to those estates. 

By the treaty, so far as the disposition of any estate 
in the lands, allotted thereby, is concerned, the Indi- 
an is placed under the care and protection of the 
President, and he supervises and approves every 
step, taken in relation toa sale or conveyance. He is 
to direct the manner in which the land may be con- 
veyed. ‘The contract in relation to the sale, is to 
be certified by some person appointed for that pur- 
pose, by him, and it has no validity, until it receives 
his approval; and finally, a title is to be given by 
the United States to the purchaser. We cannot 
resist the conclusion, that it was intended by the 
parties to the treaty, that the action of the Presi- 
dent, on all these matters, was intended to be final 
and conclusive; at least, so much so, as to preclude 
any inquiry in a collateral way, into the identity 
or capacity of the Indian, who is said to have part- 
ed with his interest in the land,—unless in a suit, 
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in which one of the parties might claim under or 
through him. How far sucha party might be permit- 
ted to contest the recitals, in the patent, is a ques- 
tion which will not receive a decision, until a case 
shall be presented with proper parties to require it. 
A mere stranger, shewing no title whatever, ought 
not to be permitted to litigate a.question, in which 
he has, and can have no interest. ‘The title can 
alone be derived from the United States, or from 
the Indian, with the approval of the President; and 
if a patent has been issued by the United States, 
for the land, no other individual than the Indian, 
has any interest, which can entitle him to contro- 
vert the sufficiency of the grant. 

But notwithstanding, we have arrived at the 
conclusion, that a mere stranger has no right to in- 
quire if the recitals in the patent, be true or false, 
yet the case now to be decided, presents a question 
which is not affected by this conclusion. At the 
time when the suit was instituted, the defendants 
in error, (if the recitals in the patent are in confor- 
mity with the facts,) were invested with a title, 
sufficient to authorise and maintain their action; but 
this title they do not produce in evidence. 'The ev- 
idence, on which they rely, amounts to no more 
than an admission, by the United States, that Saw- 
yer, on the seventeenth of January, eighteen hun- 
dred and thirty-five, had a legal estate in the land 
sued for, derived from the Indian reservee; and in 
consequence, they convey to him, on the twenty- 
ninth of February, eighteen hundred and thirty-six, 
the fee, which previously, had remained in them.— 
This admission cannot so operate, as to give a right 
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of action, antecedent to the date of the patent.— 
An analagous case is put in the books, which shews 
conclusively, that no such effect can be given to an 
admission. If a lease be recited in a release, yet 
it is no proof against a stranger, without shewing 
that the lease is lost. (7 Comyn. Dig. tit. Test- 
moigne, B. 5, page 432.) Yet the release would be 
sufficient to pass the estate, from the date of its 
execution. 

So in this case, the patent conveys the fee, from 
its date, and if it becomes necessary for the purpo- 
ses of this suit, to connect it with the antecedent 
estate, the title to such antecedent estate, should 
have been produced, 

The Circuit Court, having ruled, that the reci- 
tals in the patent, were proper evidence of the 
deed, from Hogillis-i-nihaw to Sawyer, pronounced 


an erroneous opinion, for which the judgment must 


be reversed, and the cause remanded. 


HOPKINS, C. J. not sitting. 
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BULLOCK VS WILSON. 


Of evidence, in trespass to try titte. 


1. The receivers of public monies in the United States’ land 
oftices, are public officers, whose appointments will be ju- 
dicially recognised in the Coutts of this State. 

2. The duplicate receipt of the receiver of a land office, fur- 
nishes, of itself, sufficient evidence of title, to authorise a 
recovery in trespass to try title. 

$. And it would seem unnecessary, for a plaintiff in such ac- 
tion, to shew that his title had been perfected, by a patent 
having issued on such receipt. 

4, A patent would not, of itself, be evidence of title, in a suit 
commenced anterior to its date. 

5. Yet it might not be error to admit such patent in evidence, 
in a suit commenced previous to its issuance, where its 
object is to show a confirmation of the inchoate, legal title, 
obtained through a certificate. 

6. In the action of trespass to try title, a question to a wit 
ness, of—‘“What is the value of the land and premises, su- 
ed for,”—would be irrelevant. 

7. On the examinations of a witness, in chief, it is not per- 
missible to ask questions, as the opinions, or conclusions of 
such witness, unless where the opinion is an inference of 
skill and judgment. 

8. Though in cross examinations of a witness, it is allowed to 

* make peinted and direct inquiries—yet such direct inqui- 
ries must be confined to the elucidation of legal testimony. 

9. Thus—questions by a defendant in trespass to try title, on 
the cross examination of a witness, of—“Is not the situa- 
tion of the premises sued for, such, that no one would rent 
them?” And “Is not the situation of the premises such, 
as to be wholly useless to any one?’—would be improper, 
even in mitigation of damages. 


_—— - * 
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This was an action of trespass to try title, deter- 
mined in the Circuit Court of Shelby county, upon 
the plea of not guilty. On the trial in the Court 
below, the plaintiff offered in evidence, the dupli- 
cate receipt of the receiver of public monies, for 
the Tuscaloosa land district, dated on the twenty- 
eighth day of July, eighteen hundred and thirty- 
three, showing full payment for the parcel of land 
in controversy. 

It was objected by the defendant, that the cer- 
tificate was not admissible in evidence— 

First—Because a patent had issued for said land, 
which was in proof. 

Secondly—Because it was not proved that the 

person who signed the certificate, was duly author- 
ised. 
' It was proved, that the person who had signed 
the said certificate, had acted in the capacity of 
receiver for some years, and that the signature to 
the same, was his hand writing: but no written ev- 
idence of his appointment, or of his authority to 
give such certificate, was produced. And it was 
said, that there was not sufficient evidence to show 
the authority of the receiver to issue such certificate, 
and of its validity. But the objections were over- 
ruled. 

The plaintiff then introduced a patent, from the 
United States, to shew a chain of title in himself, as 
was expressed in the bill of exceptions. It ap- 
peared, that the said patent, issued on the twenty- 
eighth day of January, eighteen hundred and thirty- 
four, after the commencement of the suit. 

It was objected, that the plaintiff was not au- 
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thorised to show title, acquired subsequent to the 
time of ‘bringing the suit. Which objection was 
overruled. 

To prove the amount of damages, the plaintiff 
introduced several witnesses, who testified, that 
“the lands and premises would perhaps rent for, 
from twelve, fifteen, twenty, twenty-five or thirty 
dollars, per annum, if any person wished to rent 
the same.” On the cross examination of this wit- 
ness, the defendant proposed the following question, 
viz: “What is the value of the lands and premises 
sued for by the plaintiff.,.—Which question was, 
on objection, not permitted to be answered, it being 
considered by the Court, irrelevant. 

On the cross examination of plaintiff’s witnesses, 
the defendant, in mitigation of damages, also pro- 
pounded the following questions, viz: “Is not the 
situation of the premises sued for, by the plaintiff, 
such, that no one would rent them?” “Is not the 
situation of the premises such, as to be wholly use- 
less to any one?” Which the Court would not al- 
low to be answered. 

To all which decisions of the Court, the defen- 
dant excepted, and sued out a writ of error to this 
Court. 


Chilton for the plaintiffs in error,—Peck, contra. 


COLLIER, J.—The defendant in error recover- 
ed a judgment, in an action of trespass, to try titles 
on the plea of “not guilty,” against the plaintiff, in 
the Circuit Court of Shelby, adjudging to him, the 
right to the possession of a certain tract of land, 
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, 
lying in that country, with damages for its occupan- 
cy by the plaintiff. 

On the trial, the plaintiff in error, objected to the 
admissibility of the duplicate receipt of the receiver 
of public monies, at the land office in ‘Tuscaloosa, 
though it was in due form, and the genuineness of 
the hand writing, and the fact of the individual sub- 
scribing himself as receiver, having long acted in 
that character, shewn by proof. 

The plaintiff, further objected to the introduction 
of the patent, which had issued upon defendant’s 
purchase, on the ground, that it bore date after the 
action was brought, though the purchase was made, 
and the receipt dated, previous to its commence- 
ment Both of which objections were overruled 
by the Court, and the papers read to the jury. 

To shew the amount of damages which the jury 
should assess, the defendant in error, examined 
several witness, who stated that the premises in 
controversy, would perhaps, rent “at from twelve, 
fifteen, twenty, twenty-five or thirty-dollars, per an- 
num, if any person wanted to rent the same.”— 
Upon cross examination, the plaintiff in error pro- 
pounded to the witnesses, the following question: 
“What is the value of the land and premises sued 
for by the plaintiff?” Which on objection, was ex- 
cluded as irrelevant. 

Again, with a view to mitigate the damages, the 
plaintiff in error, asked of the defendant’s witness- 
€s, upon cross examination, these questions: 

1. “Is not the situation of the premises sued for 


by the plaintiff, such that no one would rent 
them?” 


34t 
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Second.—“Is not the situation of the premises 
such, as to be wholly useless to any one?” 

Both of which questions being objected to, were 
suppressed by the Court. All of which decisions 
of the Circuit Court were excepted to, and have 
been brought up for revision, by writ of error. 

I. In regard to the first exception, there was no 
necessity for proving the appointment of the re- 
ceiver. He is an officer of the United States, de- 
riving his office from the joint agency of the Presi- 
dent and the Senate, and the Court being suppo- 
sed conversant of the public acts of the govern- 
ment, must judicially recognise him. 

2. It is difficult to conceive what purpose was to 
be subserved, by the introduction of the patent as 
evidence, inasmuch as it was issued after the com- 
mencement of the action. The duplicate receipt 
furnished sufficient evidence of title, to have au- 
thorized a recovery, while the patent, because of 
the lateness of its date, could only have been used 
as proof to that point, in a suit, subsequently 
brought. Yet we think, that there was no error 
in its admission,—-the purpose for which it was 
used being wholly immaterial, “to shew a chain of 
title in the plaintiff.” It was not necessary for de- 
fendant to have shewn a perfect title, he might 
have recovered upon his inchoate legal title. (2 Por- 
ter R.441.) But there can certainly be no objec- 
tion to shewing the state of such title, when the 
suit was commenced, and then proving that it has 
been consummated by an act of confirmation, sub- 
sequently done. Such is the case at bar. An? 
~vhere the inchoate title is attacked by proof, i* 























JUNE TERM, 1837. 


343 





BULLOCK US WILSON. 








may be important to shew, that it has been per- 
fected and this, though in the particular action, the 
proof of perfect title, would not warrant a verdict. 

3. The third exception, we think, is not well 
taken. A direct answer to the question, “What 
is the value of the land and premises sued for by 
the plaintiff,’ would not enable the jury to admeas- 
ure the damages they should award. In this coun- 
try, it is not ascertained, what proportion the year- 
ly occupancy of land, bears to the fee-simple estate; 
the Court therefore properly rejected the question 
as irrelevant. — 

4. In respect to an examination in chief, it may 
be remarked, that it is not permissible to examine 
as to the opinions or conclusions of the witness, 
for these are to be made by the jury; unless where 
the opinion is an inference of skill and judgment. But 
the legal course, is to ask such questions as may 
elicit facts, from which the jury, by an exercise of 
judgment, may draw their own conclusions. (3 
Starkie, Ev. 1736, 1 Ed.) 

The object of a cross examination, being the as- 
certainment of truth, the form of the question is 
rarely objectionable. The witness not being sup- 
posed to be over prompt to serve the interest of 
the party, against whom he is offered,—in advance- 
ment of the end, the inquiry is allowed to be direct 
and pointed. Yet we are aware of no principle 
which authorises illegal evidence, to be brought 
out on cross examination. 

In the case of Jackson vs Son, (2 Caines R. 178,) 
it was adjudged that a party against whom a wit- 
ness was offered, could not introduce, through him, 








344 





CASES DETERMINED 


BULLOCK US WILSON, 








any proof which would not have been legal, had 
the witness been originally produced on his behalf. 
(3 Dane’s Ab. 540.) 

If illegal evidence were allowable on cross ex- 
amination, instead of promoting truth, it would 
rather suppress it,—instead of aiding the jury in 
their deliberations, it would rather interpose ob- 
stacles,—instead of enlightening, it would serve to 
obscure. 

The questions stated in the last exception, called 
for the opinions of the witnesses, and not the facts on 
which their opinions were founded. They were 
not required to state the situation of the land, char- 
acter of the soil, improvements, &c. that the jury 
might have determined, whether they would be 
likely to find a tenant, and on what terms. ‘They 
are then illegal, and were properly suppressed by 
the Circuit Court. 

The judgment is affirmed. 


HOPKINS, C. J. not sitting. 
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Of enforcing a co-partnership in the purchase of lands, 
in Chancery. 


1. A complainant in Chancery, on a bill, filed for the object 
of establishing an agreement, for the purchase of lands, in 
co-partnership, can have no relief, where the allegations 
of the bill do not correspond with the proofs. 

2. Chancery will dismiss a bill, filed to render defendants ac- 
countable for the proceeds of a sale of lands, alleged to 
have been purchased in co-partnership, where the terms, of 
a written agreement forsuch purchase, had never been com- 
plied with by the complainant; where it is impossible to 
carry such agreement into effect, and where, whatever 
rights a complainant had under it, had been merged in a 
new agreement, which he refused to sign, and with the 
terms of which, complainant had failed, altogether to com- 
ply. 

. As where one filed a bill, charging that a written agree- 
ment had been entered into between himself and others, 
for the purchase of lands in co-partnership; and that the 
defendants had refused to perform their part of the agree- 
ment, but had combined with others, strangers to the first 
contract, to commit a fraud upon his rights, by entering 
into, and actually effecting an agreement for the purchase 
ofthe said lands:—and it appeared from the answers and 
proofs, that the first agreement had not been, and in fact, 
could not be, consummated, and that the complainant, 
had neglected to comply with his part of it, and that com- 
plainant had assented to the second agrecment, and was 
considered a party to it, but refused to sign the writing en- 
tered into between the parties, on the ground, that as an 
officer of government, he could not consistently do so! and 
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it further appeared, that the complainant had the privilege 
of becoming a party to this second agreement, but failed to 
furnish his quota of the funds, and in fact, finally abandon- 
ed the concerr. It was holden—that while from the agree- 
ment set forth in the bill, the case was of that character, 
which would not authorise a Court of Chancery to dismiss 
it, for want of Equity,—yet upon the merits of the cause, 
the complianant was entitled to no relief; and the bill should 
be dismissed. 


This was the case of a bill in Chancery, determin- 
ed in the Circuit Court of Talladega county, and 
filed by Benjamin S. Parsons. ‘The purpose of the 
bill was torender the defendants to it, accountable to 
the complainant, for an aliquot part of the proceeds 
of a sale of certain town lots, in the town of Tal- 
Jadega, in the original purchase of which, from an 
Indian reservee, complainant claimed to be a co- 
partner. 

This bill stated, that by the last treaty made be- 
tween the United States and the Creek tribe of In- 
dians, east of the Mississippi, one Joseph Bruner, 
a colored man, became entitled to a half section or 
three hundred and twenty acres of land, and was 
the fee simple owner of the same, which in confor- 
mity with the treaty, was selected by him at the 
old Talladega battle-ground, in the county of Tal- 
ladega,on which half section, the seat of justice 
for the county of Talladega was by the proper au- 
thorities subsequently located, and which location 
was made after the interest of complainant as set 
forth in the bill was secured. That the said half sec- 
tion or reservation, was known on the survey of 
the government of the United States, as the south 
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half of section twenty-nine, township eighteen, 
range five, east: That on the first day of Novem- 
ber, one thousand eight hundred and thirty-two, af- 
ter the title had vested in Bruner, under the treaty, 
a joint purchase was intended and agreed upon, 
from Bruner, by William Walker, Jesse Duren, 
andthe complainant, in pursuance of which on the 
same day, Duren in hisown name, but acting for 
himself, Walker and complainant, jointly and 
equally, made an agreement, for the purchase of 
the reservation with Bruner, by which agreement 
Bruner promised Duren to convey, or cause to be 
conveyed to him, in fee simple, the said reserva- 
tion, in consideration of which, Duren undertook 
in his own name, [but for the joint benefit of him- 
self, Walker and complainant,] to pay Bruner 
two thousand five hundred dollars, of which sum 
Duren then paid Bruner nine hundred dollars and 
a horse:—That on the same day, and before the 
contract was entered into between Duren and Bru- 
ner, but in contemplation of it, and having an im- 
mediate reference to it, at the instance of Walker, 
Duren and complainant, acting under their agree- 
ment to purchase the reservation jointly,—Bruner 
by his deed, or power of attorney, of the same date 
authorized Walker to convey the reserve to Duren 
in, fee, which power of attorney was delivered by 
Bruner to Walker. 

That after that transaction, also, on the same 
day Walker in view of the whole arrangement, 
and for the purpose of binding Bruner to Duren, 
for the joint benefit as aforesaid, did, under the 
power of attorney, execute and deliver to Duren, 
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a bond, for the execution of a fee simple title deed 
of the reservation, to Duren, which bond, com- 
plainant alleged, to be yet in the possession of Du- 
ren, unless it had since been destroyed, without the 
consent or knowledge of complainant :—After the 
execution and delivery of the bond, Walker, Du- 
ren and the complainant, entered into a written 
agreement with each other, which was in the words 
following : 

“We the undersigned having agreed with each 
other, to become connected in the purchase of a 
reservation of land which is allowed to Joseph 
Bruner, by a treaty with the Creek tribe of In- 
dians and the United States; we having further 
agreed to have the same selection of land located 
at the old Talladega battle ground, and then to lay 
off a town, in the sale and proceeds of which, we 
are all to be equal, in purchase and in profits, at 
some other suitable time, we are to enter into a 
new and more proper contract. Given under our 
hands, this first day of November, eighteen hun- 
dred and thirty-two. 

[Signed] WIILLIAM WALKER. 
JESSE DUREN, 
B. S. PARSONS.” 


This last mentioned agreement, complainant al- 
leged, was by consent of parties retained for safe 
keeping, and for the mutual benefit of the signers, 
~ by Walker, who had still possession of it. Com- 
plainant prayed that it might be taken as an exhi- 
bit, and Walker ordered to produce it. 

The bill further stated, that on the same day, in 
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pursuance of the agreement, Walker and complain- 
ant, separately, made and delivered, their notes of 
hand, resvectively, to Duren, for the payment to him, 
of their respective and equal portion of the pur- 
chase money, [as Duren was liable in his own 
name, to Bruner, | which notes complainant thought, 
were yet in the hands of Duren. At the time of 
the delivery of these notes, it was expected by 
Walker, Duren and complainant, that money be- 
longing to complainant, to an amount, greater than 
complainant’s note to Duren, called for, would 
shortly be paid, by an agent of the government of 
the United States, in behalf of complainant, to Wal- 
ker: It was also, at the same time, verbally agreed, 
that Duren, whenever he might require payment of 
the note of complainant, might apply to Walker 
for the money, if he chose to do so, and that he 
never had so applied: That early in the year, 
eighteen hundred and thirty-three, money to a 
greater amount than the note of complainant call- 
ed for, came into the hands of Walker, and remain- 
ed there, until September of the same year. In the 
last mentioned month and year, complainant went 
to Montgomery, to get money to pay the note, and on 
his way called at the residence of Duren, and inform- 
ed him of the object of his visit to Montgomery, and 
that on his return, he would call and pay the note. 
On his return, Duren was absent, and his wife was 
unable to find the note, which was the reason, pay- 
ment was not at that time made. Complainant al- 
leged that he was always ready and willing to per- 
form his part of the agreement, and well hoped 


349 








350 





CASES DETERMINED 





DUREN and WALKER US PARSONS. 





‘that Walker, Duren and Bruner, were likewise so 


disposed. 

The bill charged, that Walker, Duren and certain 
other persons, viz: William H. Moore, David Con- 
nor, Sampson Lane, and Devereaux J. Lane, well 
knowing the interest of complainant, combined, 
&c. and without the consent of complainant, either 
made a new contract with Bruner, or under a mod- 
ification of the old one, confederated to purchase 
the reservation, and had excluded complainant 
from any benefit in the same, and by means of their 
fraudulent purchase, had procured a patent from 
the government of the United States, for the reser- 
vation. ‘The bill also alleged, that after the com- 
plainant’s interest was acquired, the seat of justice 
of Talladega county, was established on the same 
reserve, and that a town had been laid off on the 
same, by the confederates, since which period, they 
had transferred some interest, or pretended inter- 
est in the reserve, to certain other persons, viz: 'To 
Milton T. M’Guire, H. H. Wyche, James M. M’Cann, 
James A. Givensand William D. Lovell, who were 
really, or pretended to be, commissioners of the 
town, but who, before the origin of their pretended 
interest, were well acquainted with the interest of 
complainant: That the confederates and commis- 
sioners had made sale of some of the lots in the 
town, and were preparing to sell many more, from 
a participation in the benefit of which, they careful- 
ly excluded complainant. 

The bill prayed for a writ of supena, and a full 
developement of all the matters and things stated, 
from each of the persons named; an account of 
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sales, &c. and that they might account to complain- 
ant for his fair proportion of the proceeds, and that 
the just interest of complainantin the reserve, might 
be vested in him by a decree of the Court. 

The separate answer of William Walker, stated,— 
That the matters recited in the bill, in relation to 
the grant to Bruner, under the treaty, and the sub- 
sequent location ofthe grant at the old Talladega 
battle ground, were correctly set forth : Complain- 
ant Duren and respondent, did enter into’ co-part- 
nership, for the purposes stated, and respondent 
thought the articles set forth in the bill, were sub- 
stantially correct: Respondent was not in posses- 
sion of the articles, but believed they were in pos- 
session of Duren. After the formation of the co- 
partnership, the co-partners prevailed upon Bruner, 
to give to respondent, the power of attorney, ad- 


verted to in the bill, a copy of which was appended 


to the answer, and to which complainant was a 
subscribing witness. Afterwards, the bond was 
executed by Bruner, conditioned to make titles, in 
fee simple to Duren, and in the contract, complain- 
ant and respondent, were to be interested. But when 
some of the co-partners attended before the agent 
of the United States, to procure a ratification of 
the contract, they were informed that no certificate 
would be made, and no approval of the contract al- 
lowed, as another company had offered four thou- 
sand dollars for the reservation. Respondent did 
not know whether complainant was at the time 
advised of this occurrence and difficulty, but it was 
fatal to the hopes of the co-partners,—was deemed 
altogether insuperable,—put an end to the contract 
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with the Bruner, and was, with the consent of all 
the parties, interested, deliberately yielded, and to- 
tally abandoned. 

The answer further stated, that after the aban- 
donment as aforesaid, an agreement was entered 
into between Duren, Conner, the two Lanes, Moore 
and respondent, by which they contracted to buy 
the land, if selected for a county site, and bound 
themselves to each other, to be answerable for the 
profits and loss of the purchase. ‘This contract was 
entered into with the knowledge of complainant, 
who agreed to become a party, and to be bound by 
its provisions; but declined signing the articles of 
agreement, because he was an oflicer of the govern- 
ment of the United States, which would not permit 
him to speculate in Indian lands,—otherwise he 
appeared perfectly satified, and made no opposition. 
During the time, in which it was uncertain, wheth- 
er the county site would be located on _ the battle- 
ground, respondent said, he was informed, complain- 
ant failed to comply with the terms of the agree- 
ment, and finally stated that he was unable to do 
so; though respondent always considered him a par- 
ty. Complainant, never by word or deed, induced 
respondent to believe, that he thought the first con- 
tract was not abandoned, or that he was not a par- 
ty to the last. Complainant himself, voluntarily 
released his interest in the first contract. Respon- 
dent would not have taken the course he did, if 
complainant had ever doubted the abandonment of 
the first contract and agreement, and had not 
agreed to become a party to the second. 

Respondent relied upon the abandonment as an 
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answer to the equity of the bill—proposed his an- 
swer as a general demurrer, and prayed to be dis- 
missed with costs. 

The answer of Jesse Duren, admitted all that 
was stated, in the bill, concerning the land and its 
location; except that it denied that Bruner was the 
fee simple owner of the land, at the time specified 
in the bill. About the first of October, eighteen 
hundred and thirty-two, respondent visited Bruner, 
for the purpose of contracting with him for the 
land, and in the contract then proposed by him, 
Connor, the two Lanes, Walker and respondent, 
were to be interested. Respondent found com- 
plainant at Walker’s, where Bruner then lived, 
and the articles, as set forth in the bill, were at 
that time signed, as respondent thought,—respon- 
dent acting for the Lanes and Connor, as well as 
for himself. ‘That respondent was acting for the 
Lanes and Connor, as well as for himself, was well 
known to complainant, and perfectly understood 
by him. About the same time, the contract was 
made with Bruner, and respondent agreed to give 
him two thousand five hundred dollars, as set forth 
in the bill, and paid him down, nine hundred dol- 
lars, and a horse valued at seventy-five dollars:— 
and complainant and Walker, gave respondent 
their notes, payable to respondent, as stated, which 
were lost. 

The answer further stated, that respondent ap- 
plied to Walker for the payment of the note, given 
by complainant, out of the funds, which as the bill 
stated were to come into the hands of Walker, from 
an agent of the government of the United States, 
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but could get nothing: Respondent was told, com- 
plainant had himself, drawn all the funds. The 
answer admitted that complainant, once called at 
the house of respondent, stating that he was on his 
way to Montgomery, where he expected to receive 
money, but denied that any thing was said of pay- 
ing the note, and respondent doubted whether com- 
plainant called at the house of respondent, on his 
way home. 

About the twentieth of December, eighteen hun- 
dred and thirty-two, Connor, Walker, the Lanes, 
Moore, complainant and respondent, met at the 
Talladega battle ground, and respondent gave to 
the parties, a succinct history of the contract with 
Bruner. Moore was admitted to an interest, and 
complainant expressed himself well satisfied. A 
written agreement was entered into and signed, by 
all the parties, except complainant, who agreed to 
be bound by its provisions, but declined signing at 
the time, because he was an officer of the United 
States government, which would not tolerate him 
in speculating in Indian lands. Complainant how- 
ever, agreed to sign the articles as soon as his pub- 
lic duties were closed. Respondent believed com- 
plainant was not able to comply with the articles. 
He did not propose doing so, as long as it remained 
uncertain whether the county site would be loca- 
ted on the reserve. : 

The government of the United States required, 
that the full value of the land should be paid to the 
vendor, in presence of an agent, and respondent be- 
lieved a company had offered Bruner, four thou- 
sand dollars for the reserve. which rendered it im- 
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possible to complete the contract at first entered 
into with Bruner. Respondent, believing the ori- 
_ ginal partnership to be fully ended, and having 
heard nothing from complainant, touching his will- 
ingness or ability to take a share at the increased 
price, proceeded to make other arrangements. A 
new contract was made with Bruner, in which 
Walker, Moore, Connor, the two Lanes, and res- 
pondent, were purchasers and co-partners,—and 
the patent had been obtained in their names. 

The answer denied that the last contract was 
made with a view of defrauding complainant, or in- 
juring him. Respondent verily believed the first 
contract was rendered void by the regulations of 
the government, and knew of no interest complain. 
ant had in the land, at the time the contract was 
made, which was approved by the United States’ 
agent. Respondent,so far from being disposed to 
exclude complainant, declared, that if complainant 
had attended to the business, had been willing to 
take an interest in the last contract, and had been 
willing to advance his share of the price of the 
land, respondent would have raised no objection to 
his being interested, but since the last contract, res- 
pondent had invariably denied that complainant 
had any interest, either in the contract or the 
jand. 

Respondent proposed his answer asa general 
demurrer to the bill, and prayed to be dismissed 
with costs. At the Fall term of the Court, eigh- 
teen hundred and thirty-four, on motion to dismiss 
the bill generally, the same was dismissed, as to all 
the defendants, except Duren and Walker. 
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The testimony taken subsequently, stated the 
following to be the facts of the cause: 

The witness, William H. Moore, stated that he 
owned one sixth of the last contract, and knew 
nothing of the first. He took Bruner to the office 
of the certifying agent, for the purpose of procuring 
from him a certificate, which he refused to grant, 
alleging that it was not one of the contracts, falling 
within the time of the treaty, and requiring the 
President’s approval. 

Afterwards, orders were received stating, that 
this land could only be sold as. other reservations, 
upon which Duren was dispatched for Bruner, who 
refused to comply with his contract, stating that 
he could get, four thousand dollars for the land. 
The price was given, and the contract certified to 
Duren, Connor, the Lanes, Walker and the witness. 
Witness understood from complainant, that in the 
two thousand, five hundred dollar contract, he, the 
complainant, was to be jointly interested, with the 
other co-partners. The contract with Bruner, re- 
mained incomplete, for several months, but after 
the law passed, authorising the selection of the 
county site, the company met, with the exception 
of complainant. Witness was requested to write 
to complainant, which he did. Complainant had 
refused to sign the articles, because he was an offi- 
cer of the United States, and would be obnoxious 
to censure, and had paid nothing towards the pur- 
chase. 

In the letter witness wrote to complainant, he 
desired him to come down and pay his proportion, 
by acertain day, viz: before the election, or he 
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would not be considered a member. In reply to 
the letter, complainant stated, that it was -uncer- 
tain if he came down, whether he would be able 
to pay his part of the purchase money. If he did 
not come, he desired witness to act for him and do 
as he pleased:—'To take the share himself or make 
any other disposition of it. Complainant came 
down after the time prescribed in the letter of wit- 
ness had expired, and then told witness he could 
not raise more than forty dollars, and gave wit- 
ness a power of attorney to complete his engage- 
ment, and take his share. ‘This the company re- 
fused to permit, and after four or five days the pow- 
er of attorney was revoked. This was several 
months before the purchase from Bruner was com- 
pleted. Before the last contract was certified, 
complainant claimed an interest in the two thou- 
sand five hundred dollar contract. 

David Connor, a witness for the complainant, 
stated, that Duren and himself made the purchase 
from Bruner at two thousand five hundred dollars. 
Moore, Duren, the Lanes, Walker and complain- 
ant were equally interested. After the other com- 
pany offered four thousand dollars, and the certify- 
ing agent refused to certify the first contract, the 
company agreed to give four thousand dollars, as 
exertions were making to have the county site, loca- 
ted on it. The complainant refused to sign the 
articles, on account of his being an officer, &c. but 
witness understood he was to have an interest, if 
he would pay his proportionable part. Witnessun- 
derstood that complainant was aware of the pur- 
chase, and that in order to avail himself of any 
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benefit, he must advance a portion of the purchase 
money. He made no advance, nor did he come 
forward to close his interest. Complainant could 
have had an interest, if he had complied with the 
terms of the contract, before the selection of the 
county site. 

Hubbard A. Wyche, a witness for complainant, 
who was one of the commissioners for the county 
of Talladega, appointed by authority of the act of 
the Legislature, approved, December eighteenth, 
eighteen hundred and thirty-three, stated,—that 
John H. Rooker, Esq. was employed to make cal- 
culations ofthe amount of sales-of lots in the town 
of Talladega, and that according to those calcula- 
tions, the amount of the sale of the lots, and frac- 
tional lots, which lie in the bounds of the half sec- 
tion, bought of Bruner, was nineteen thousand, 
two hundred and twenty-four dollars, forty-four 
cents and eight mills, which calculation, witness 
supposed to be correct. 

Witness was one of the attorneys for defendants, 
and knew nothing further which he felt at liberty 
to disclose. 

Leonard Tarrant, a witness tor complainant,— 
was certifying agent for the United States, and 
stated that, according to the custom of the office, 
the whole amount was paid to Bruner, at the time 
of the sale, and before the certificate was granted; 
but that Bruner was informed, he might return at 
any time, to the vendees, any amount he had previ- 
ously received from them, in part payment. 

The depositions having been returned into Court, 
the cause came on for final hearing, at a subsequent 
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term, when the Chancellor below, in his decree 
pronounced upon the merits, said: 

1. He thought the first material question was,— 
whether complainant ever was a co-partner in the 
purchase of the reserve from Bruner. It seemed 
to the Court, that the fact of his being a co-part- 
ner, was sufficiently evinced by the original trans- 
action and contract formed between complainant, 
Duren and Walker, and that complainant had, by 
no act, forfeited or relinquished his interest, or con- 
sented to a rescission: What was said by the 
respondents, Duren and Walker, of an abandonment 
of the contract on the part of complainant, being 
affirmative matter on their part, the Court thought, 
ought to be supported by evidence. If complainant 
was by the other co-partners viewed as having 
abandoned and relinquished the contract,—it was 
manifest that complainant himself never contem- 
plated such a step, nor would it answer to permit 
their judgment in this instance to control his rights. 

2 If complainant was in reality a co-partner in 
the purchase, and has by no act of his own, forfeit- 
ed his claim to be so considered, what interest is he 
entitled to? Four thousand dollars had been paid, 
for the reservation, and the Court thought that 
complainant, by his conduct, had ratified or ap- 
proved of, the introduction of the new members, 
into the co-partnership, and if that was the case, 
his claim could not be permitted to extend to more 
than one seventh of the purchase, and consequently 
one seventh part of the proceeds of the purchase. 

3. The lands had passed out of the hands of the 
company, into those of innocent purchasers, and 
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the complainant could have no relief against them, 
nor did he ask it. The lands had been made the 
subject of merchandize, and as such must be ac- 
counted for. The lots, according to the evidence, 
had sold for nineteen thousand, two hundred and 
twenty-two dollars, and it might be presumed, upon 
this statement of the transaction, the Court could 
now make a final decree, but when it was consider- 
ed, that expenses had been doubtless incurred, in- 
terest accrued, and probable losses sustained, it was 
manifest that further information of those details 
was wanted, to enable the Court to order an equi- 
table and final adjustment. 'The case was there- 
fore referred to the Master, with definite instruc- 
tions, to collect the facts, and prepare a report to 
be presented at the next term of the Court, ascer- 
taining the precise amount which would be due to 
complainant, after those things which ought to be 
deducted, estimating his claim at one seventh of the 
nett proceeds of the sales of the land. 

4. The Court acknowledged some embarrass- 
ment arising from the attitude of the case, in be- 
ing able to make up its opinion, as to the persons 
from whom complainant was entitled to recover. 
A demurrer had been sustained, the authority of 
which the Court felt no disposition to impugn, 
which left but two of the original defendants before 
the Court. The Court washowever, compelled to 
act upon the materials left, and therefore decreed 
that the defendants, Jesse Duren and William Wal- 
ker, pay such sum to complainant, as the report of 
the Master based upon the principles of this decree, 
will authorise. 
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At the next term of the Circuit Court, the Mas- 
ter presented his report, by which, after being fully 
informed, of all the matters submitted to him by 
the Court, and making the necessary estimates 
and deductions, he found that upon the principles 
of adjustment contained in the decree of the Court, 
which were authoritatively proposed to him, as the 
basis of his proceeding, the complainant’s share 
of the nett proceeds of the sale of the lots would 
be two thousand and six dollars and thirty-eight 
cents, and the report not being excepted to by ei- 
ther party: It was thereupon adjudged and de- 
creed, the complainant recover of defendants, Duren 
and Walker, the sum of two thousand and six dol- 
lars, and thirty-eight cents, and the costs of suit. 


The case was argued before this Court, by Peck 
& Clark for the plaintiff in error, and Crabb and 
Chilton, contra. 


GOLDTHWAITE, J.—The respondents, Duren 
and Walker, against whom the bill was retained, 
and a decree rendered, insist, that as to them also, 
it should have been dismissed for want of equity. 

There is nothing in the statement of the case, as 
made by the complainant’s bill, which induces the 
Court to arrive at this conclusion. It does not ap- 
pear, that fraud, imposition or undue advantage, 
were practised or attempted to be practised on any 
one, nor is the contract, as set out and stated to 
have been entered into, between the complainant 
and respondents, of such a character, that a Court 
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of Equity can, according to established rules, refuse 
to take cognizance of it. There was, therefore, 
no error in refusing to dismiss the bill for want of 
Equity, as against these respondents. 

It is further insisted, that on the final hearing, a 
decree should have been pronounced, dismissing the 
bill, on the merits of the cause; and of this opin- 
ion is this Court. 

The contract which was made between the com- 
plainant and respondents, was, according to com- 
plainant’s own shewing, entered into in reference 
to the agreement, which had before been entered 
into with Bruner, for the purchase of his right, to a 
reservation ofa half section of land, and for which 
the sum of twenty-five hundred dollars was to be 
paid. The contract so far as the action of Bruner 
could give it validity, was complete, and he had re- 
ceived from Duren, in part payment, nine hundred 
dollars and ahorse. Walker and the complainant, 
had each given their notes to Duren, for their pro- 
portion of that sum, and the complainant had de- 
signated a fund, out of which payment was to be 
made. 

These circumstances, stated by the complainant, 
are conclusive to shew, that the written agreement 
set out in the bill, however ambiguous in terms, 
was intended by all the parties, to act on the lands 
which they then supposed they had purchased the 
right to, and it had no reference to any future agree- 
ment to be concluded between them and Bruner. 
Nor does the complainant mention in his bill, that 
he was a party toany contract, or agreement, oth- 
er than the one before stated. The answers of 
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both respondents, admit, distinctly and explicit- 
ly, the agreement charged by the complainant, but 
insist, that in consequence of difficulties which 
were interposed by the agent of the United States, 
who refused to certify the contract under the pro- 
visions of the treaty of eighteen hundred and thirty- 
two, it was abandoned; and, (as stated by Walker, ) 
with the full knowledge and assent of the complain- 
ant, and a new one entered into, by which it was 
agreed to pay Bruner, four thousand dollars; and 
four other persons were admitted as partners. To 
this new agreement, the complainant was a party, 
but refused to sign his name to, or become bound 
by written articles, alleging as a reason, that from 
peculiar circumstances, he did not wish to have the 
reputation of speculating in Indian lands; but a 
condition was annexed to his joining the parties in 
this new contract with Bruner, which was, that he 
should signify his assent, and pay his share of the 
purchase money, by a certain time. It is also al- 
ledged, that he entirely abandoned the contract, 
and never paid any thing towards the sum paid to 
Bruner. 

These statements in the answer are fully sup- 
ported by the evidence of the witnesses, Moore and 
Conner, who were also parties to the second con- 
tract. If the second contract with Bruner, was 
made, as it is proved to have been made, and the 
complainant became a party thereto, although his 
interest might now remain, and had never been 
abandoned by him, yet on the well known rule so 
often recognised and enforced by repeated decis- 
ions of this Court, he could have no relief, because 
his allegations do not correspond with the proof. 
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(Morgan vs Crabb, 3 Porter, 470. Goodnin vs Ly- 
on, 4 Porter, 297.) 

But the case need not be placed on this founda- 
tion, though sufficiently firm. All interest in the 
second contract, was forfeited by him, by reason of 
his not complying with the terms, on which he 
was alone to be permitted to participate init. The 
evidence is also strong and persuasive, to shew, that 
he reluctantly relinquished and abandoned all in- 
terest under the contract, for he wrote to Moore, 
that it was uncertain, if he could meet the other 
parties at a place appointed, or, if he came, wheth- 
er he could pay the money. He did not come to 
the meeting, and afterwards told the witness, that 
he could raise no more than forty dollars, and gave 
him a power of attorney to conclude his engage- 
ments with the company, and to take his share.— 
This the others refused to permit, and the power of 
attorney was shortly afterwards revoked. 

The respondents seem always before the final 
selection of the land, as the site for the Court 
house of Talladega county, to have been willing 
to recognise the complainant as a partner: provi- 
ded, he would sign the agreement entered into and 
signed by the others, and pay his proportion of the 
purchase money; this he has never done, nor does 
the evidence in the case establish a readinss, will- 
ingness or ability so to do. 

In any view which can be taken of this cause, 
we think that on the final hearing, the bill should 
have been dismissed, and for this error the decree 
of the Circuit Court is reversed, and here rendered, 
dismissing the said bill with costs. 

HOPKINS, C. J. not sitting. 
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THE STATE OF ALABAMA VS BELL.* 


Of questions on the abatement of nutsances. 


1. Where, by the terms of a private statute, a privilege was 
granted to certain persons to erect mills upon a river, 
which privilege, in a certain event, was subject to revoca- 
tion,—and the Judge of the County Court was vested with 
power, on the happening of a contingency, to abate the 
mills, as a nuisance, it was held,—that such statute did 
not divest the Circuit Court of its ordinary jurisdiction, in 
the abatement of the nuisance, by indictment. 

2. Though it seems, that one might not be found guilty ofa 
nuisance, in the erection or continuance ‘of the mills, if 
erected in strict conformity with the provisions of the sta- 
tute,—until the privilege granted under the act had beer 
revoked in the manner pointed out in the statute. 

3. But this being a matter resting on the evidence, this Court, 
in the absence of a question raised on the point, would 
presume, a jury had been satisfied, that a defendant, 
against whom a verdict in sucha case, had been rendered, 
had not complicd with the terms on which the privilege 
was granted, or had continued the nuisance, after it had be- 
come unlawful, or that the inquisition, abating the nui- 
sance, had been made. 

4. Copies of maps of original surveys, might be legal evi- 
dence to establish circumstances, going to show, that a 
stream was navigable. 

5. And where copies of maps, were admitted as evidence in 
a cause, the record of which, described them, as copies 
proved by a witness, to have been compared with the original 


*The judgment in this case, was given at January term, 1837. 











CASES DETERMINED 





STATE US BELL. 








maps, this Court refused to hear a suggestion, that the 
copies, were made from copies. 

6. One indicted for a nuisance, cannot defend against the le- 
gality of a conviction, by alleging, that he only acted as 
the agent or overseer of another. 

7. Thus, one indicted for a nuisance, in the erection of mills, 
cannot interpose a bar against the legality of a conviction 
for the offence, by alleging, that the mills are the property 
of another, residing ina different State, for whom defen- 
dent is acting as agent. 

8. But it seems, such matter might well be urged to a jury, 
as a circumstance, in mitigation o! a discretionary penalty 
or fine. 


On points reserved from the Circuit Court of 
Sumter county. 

The record in this case showed, that at the Oc- 
tober term, eighteen hundred and thirty-six, of the 
Circuit Court of Sumter, an indictment was found 
by the grand jurors of that county, against Robert 
Bell, in the following terms. 

“The grand jurors of the State of Alabama, elect- 
ed, sworn and charged to enquire for the body of 
the county of Sumter, in said State, upon their 
oaths present, that the river Sucarnochee,—that 
is to say, a certain part of the said river, lying and 
being in the county of Sumter aforesaid, is, and 
from the time whereof the memory of man is not 
to the contrary, hath been an ancient river and 
public highway, free to the citizens of the State of 
Alabama, and of the United States, with their ships, 
barges, lighters, boats and other vessels, to navi- 
gate, sail, row, pass and repass and labor, at their 
will and pleasure, without any impediment or ob- 
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struction whatsoever. And the jurors aforesaid, 
upon their oaths aforesaid, do further present, that 
Robert Bell, on the first day of August, in the year 
of our Lord, one thousand, eight hundred and thirty- 
six, and from that day, until the day of the finding 
of this indictment, with force and arms, in the 
county of Sumter aforesaid, a certain mill-dam, for 
the purpose of collecting, withholding, and retain- 
ing the water flowing down the said river Sucarno- 
chee, before that time, made, erected, and construct- 
ed across said river, Sucarnochee, of logs, timber, 
stone and earth, near the town of Livingston, in 
said county of Sumter, by certain persons, to the 
jurors unknown, unlawfully, wilfally, and unjuri- 
ously did continue, and still doth dontinue, so erect- 
ed and constructed, across the said river Sucar- 
nochee, and public highway, as aforesaid, by means 
whereof, the navigation and free passage of, in, 
through, along, and upon, the said river, Sucarno- 
chee, and public highway, on the day and year, and 
on the said other days and times, hath been, and 
still is greatly straitened, obstructed and confined, 
to wit, in the county of Sumter, aforesaid, so that 
the citizens of the said State of Alabama, and of 
the United States, navigating, sailing, rowing, pass- 
ing, repassing, and laboring with their ships, barges, 
lighters, boats, and other vessels, in, through, along 
and upon the said river Sucarnochee, and public 
highway, there, on the same day and year afore- 
said, and on the said other days and times, could 
not, nor yet can go, navigate, sail, row, pass, repass 
and labor, with their ships, barges, lighters, boats, 
and other vessels, uron and about their lawful and 
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necessary affairs and occasions, in, through, along, 
and upon the said river, and public highway, there, 
in so free and uninterrupted a manner, as of right, 
they ought, and before have been used and accus- 
tomed to do; to the great damage and common nui- 
sance of all the citizens of the State of Alabama, 
and of the United States, navigating, sailing, row- 
ing, passing, repassing and laboring with their ships, 
barges, lighters, boats and other vessels, in, through, 
along, and upon the said river, Sucarnochee, and 
public highway, there, to the great obstruction of 
the trade and navigation of, and upon the said river, 
contrary to the statute in such case, made and pro- 
viding, to the evil example of others in the like 
case offending, and against the peace and dignity 
of the State of Alabama. 

“And the jurors aforesaid, upon their oaths afore- 
said, do further present, that the river Sucarnochee, 
that is to say a certain part of said river, lying and 
being in the county of Sumter aforesaid, is, and 
from the time whereof the memory of man is not 
to the contrary, hath been an ancient, common and 
public highway, free to the citizens of the State of 
Alabama, and of the United States, with their 
keel boats and other water crafts, to navigate, 
sail, row, pass, repass and labor, at their will and 
pleasure, without any impediment or obstruction, 
whatsoever. And the jurors aforesaid, upon their 
oaths aforesaid, do further present, that Robert 
Bell, late of said county of Sumter, aforesaid, a- 
borer, on the first day of August, in the year of our 
Lord, one thousand eight hundred and thirty-six, 
and on divers other days and times, between that 
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day and the day of the finding of this indict- 
ment, with force and arms, in the county aforesaid, 
unlawfully and injuriously, a certain mill-dam, for 
the purpose of arresting, withholding, and retain- 
ing the water flowing down the said river Sucar- 
nochee, before that time, built, erected and con- 


structed, in and across the said river, with timber,. 


stone and earth, in section four, township eighteen, 
range two, west, in said county of Sumter, by per- 
sons to the jurors aforesaid, unknown, unlawfully 
and injuriously, did continue, and yet doth conti- 
nue, without opening in the dam across said river, 
a good and suflicient lock to admit the passage of 
keel boats and other water craft, of the width of 
fourteen feet, for the admission and passage of such 
boats and other water craft, as may be desired to 
navigate said river Sucarnochee; by means where- 
of, the navigation and free passage of, in, through, 
along and upon the said river Sucarnochee and pub- 
lic highway, on the day and year aforesaid, and on 
the said other days and times, hath been and still is, 
greatly straitened, obstructed and confined, to-wit, 
in the county of Sumter, aforesaid, so that the citi- 
zens of the State of Alabama, and of the United 
States, navigating, sailing and rowing, passing, re- 
passing, laboring and rowing with their keel boats 
and other water craft, in, through, along, and upon 
the said river and public highway there, on the 
same day and year aforesaid, and on the said other 
days and times, could not, nor yet can go, navigate, 
sail, row, pass, repass, and labor with their keel 
boats, and other water craft, upon and about their 
lawful and necessary affairs and occasions, in, 
oe, Ae, 
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through, along and upon, the said river and public 
highway there, in so free and uninterrupted a man- 
ner, as of right they ought, to the great damage and 
common nuisance of all the citizens of the State of 
Alabama, and of the United States, navigating in, 
through, along and upon, said river and public high- 
way there, to the great obstruction of the trade 
and navigation of the said public highway, contra- 
ry to the form of the statute, in such case made 
and provided, to the evil example of all others in 
the like case offending, and against the peace and 
dignity of the State of Alabama. 

“And the jurors aforesaid, upon their oaths afore- 
said, do further present, that the river Sucarnochee, 
that is to say, a certain part of said river, lying 
and being in the county of Sumter, aforesaid, is, 
and from the time whereof the memory of man is 
not to the contrary, hath been an ancient common 
and public highway, free to the citizens of the State 
of Alabama, and of the United States, with their 
keel boats and other water craft, to navigate, sail, 
row, pass, repass and labor, at their will and pleas- 
ure, without any impediment or obstruction what- 
soever. And the jurors aforesaid, upon their oaths 
aforesaid, do further present, that Robert Bell, late 
of the county of Sumter aforesaid, Jaborer, on the 
first day of August, in the year of our Lord, one 
thousand, eight hundred and thirty-six, and on di- 
vers other days and times, between that day and 
the day of the finding of this indictment, with force 
and arms, in the county aforesaid, unlawfully, wil- 
fully and injuriously, a certain mill dam, for the pur- 
pose of arresting, withholding, and retaining the 
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water flowing down the said river Sucarnochee, 
before that time built, erected, and constructed, in 
and across the said river, with timber, stone, and 
earth, in section four, township eighteen, range two, 
west, in said county of Sumter, unlawfully and in- 
juriously did continue, and yet doth continue, with- 
out opening, in the dam across said river, a good 
and suflicient lock to admit the passage of keel 
boats and other water craft, of the width of four- 
teen feet, for the admission and passage of such 
boats and other water craft, as may descend to 
navigate said river Sucarnochee, by means where- 
of, the navigation and free passage of, in, through, 
along and upon the said river Sucarnochee, and 
public highway, on the day and year aforesaid, and 
on the said other days and times, hath been, and 
still is, greatly straitened, obstructed, and confined, 
to wit, in the county of Sumter, aforesaid, so that 
the citizens of the State of Alabama, and of the 
United States, navigating, sailing and rowing, pass- 
ing and repassing, laboring and rowing, with their 
keel boats and other water craft, in, through, along 
and upon the said river, and public highway there, 
on the same day and year aforesaid, and on the said 
other days and times, could not, nor yet can go, 
navigate, sail, row, pass, repass and labor, with 
their keel boats and other water craft, upon and 
about their lawful and necessary affairs and occa- 
sions, in, through, along and upon the said river and 
public highway there, in so free and uninterrupted 
a manner, as of right they ought, to the great dam- 
age and common nuisance of all the citizens of the 
State of Alabama, and of the United States, navi- 
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gating, in, through, along and upon the said river, 
and public highway there, to the great obstruction 
of the trade and navigation of the said public high- 
way, contrary to the form of the statute, in such 
case made and provided, to the evil example of all 
others, in the like case offending, and against the 
peace and dignity of the State of Alabama. 

“And the jurors aforesaid, upon their oaths afore 
said, do further present, that Robert Bell, late of 
said county of Sumier, laborer, on the first day of 
August, in the year of our Lord one thousand cight 
hundred and thirty-six, with force and arms, in the 
county aforesaid, and at divers other days and iimes, 
between the said first day of August, and the day 
of the finding of this indictment, with force and 
arms, a certain mill-dam, for the purpose of collect- 
ing, withholding, and retaining the water flowing 
down the said river Sucarnochee, in said county of 
Sumter, before that time made, erected, and con- 
structed across the said river Sucarnochee, of logs, 
timber, stone, and earth, near the town of Livings- 
ton, in said county of Sumter, and near divers streets 
in said town of Livingston, being public highways, 
and near unto the dwelling-houses of divers of the 
good citizens of the State of Alabama, there situate 
and being, unlawfully, wilfully, and injurious! y did 
continue, and still doth continue, by reason of which 
said premises, divers noisome, offensive and un- 
wholesome smells, stenches, miasmas, during the 
time aforesaid, were from thence emitted and issued, 


so that the air then and there was, and yet is great- 


ly filled and impregnated with the said smells, 


‘stenches, and miasmas, and was and is rendered 
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and become, and was and is corrupted, offensive, 
uncomfortabie, and unwholesome, to the great da- 
mage and common nuisance of all the good citi- 
zens of the State of Alabama, there inhabiting, be- 
ing, and residing, and going; returning, and passing 


— 


through the said streets and highways, and to the 
evil example of all others in the like case offending, 
and against the peace and dignity of the State of 
Alabama.” 

A motion to quash this indictment being over- 
ruled, the defendant plead not guilty; whereupon a 
jury was impannelled, who found him guilty, as 
charged in the indictment, &c. 

In the progress of the trial, the following points 
arising, they were, by the Court below, referred 
here, as novel and difficult. 

First—“ The defendant moved the Court to quash 
tie indictment, on the ground, that the Court could 
not take cognizance—that the jurisdiction was 
vested in the County Court by an act of the Legis- 
lature,*—having control of the river Sucarnochee.” 

Secondly,—“‘The copies of maps were adduced 





* The Reporter has thought it advisable in order to more fully eluci- 
date’ the peculiarities of this case, to insert a copy of the private statute 
above referred to. 


“AN ACT 


“To authorize Richard and Stephen Yarborough to erect a saw and grist 
mill on the Sucarnochee River, in Sumter county. 

“Section 1. Be it enacted by the Senate and House of 
Representatives of the State of Alabama in General Assem- 
bly convened, That Richard and Stephen Yarborough be, 
and they are hereby authorized to erect a saw aud grist mill 
in section four, township eighteen, range two, west, on the 
Sucarnochee river, in the county of Sumter. 

“Sec. 2. And be it further enacted, That the said Rich- 
ard and Stephen Yarborough shall open in the dam cross 
said river, a good and sufficient lock to admit the passage of 
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as evidence, to. prove, that the river Sucarnochee, 
Was a navigable stream, it appearing on the cupies 
of said maps, that the sectional lines did not cross 
said river, and that the copies were proved by a 


keel boats and other water craft, which said lock shall be the 
width of fourteen feet or more, if required, for the admission 
and passage of such boats and other water craft as may be 
desired to navigate said river. 

“Sec. 3. And be it further enacted, That if the said Rich- 
ard and Stephen Yarborough should fail or refuse’ to erect 
such lock or locks and other necessary conveniences for the 
passage of boats and other water craft as aforesaid, the said 
mill shall be deemed a nuisance and therefore removed as 
such. | 

“Nec. 4. And be it further enacted, That if the erection of 
said mill, as aforesaid, should flood or injure any land or lands 
not belonging to the said Richard and Stephen Yarborough, 
the said Yarboroughs shall pay all such damages as any per- 
son or persons may sustain, by the erection of said mill, and if 
any person or persons should be injured by said mill, they shall 
in all respects have such damages assessed as now required by 
law, and if the said Richard and Stephen Yarborough should 
fail or refuse to pay all such damages as may be legally asses- 
sed, the owner or owners of such flooded or injured land or 
lands shall immediately, after such refusal on the part of the 
Yarboroughs, have said mill removed as a private nuisance. 

“Sec. 5. And be it further enacted, That if it shall be 
ascertained that the health of the people of the town of Liv- 
ingston shal] be materially injured or endangered by the erec- 
tion of the mill hereby authorized, that then and in that case 
the power and authority herein given to construct such mill, 
shall be subject to revocation, and the judge of the county 
court ot Sumter county, shall have power, and it shall be his 
duty, upon the application, in writing, of any three citizens of 
said town, to cause a jury to be impannelled and sworn to en- 
quire and determine whether or not, in their opinion, the erec- 
tion of said mill does materially injure or endanger the health 
of the inhabitants of said town of Livingston, and if such jury, 
upon enquiry into the facts, shall find that in their opinion the 
health of the people of said town has been, or is likely to be 
materially injured by the erection of such mill, it shall be the 
duty of said judge, upon the finding that such jury, to cause 
the dam of said millto be abated asa nuisance: Provided, 
the owner of such mill shall have at least ten days previous 
notice in writing of such intended application.” 
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witness, who had compared said copies with the 
original maps of survey.” 

Thirdly —“That the defendant Bell, was not the 
owner of the land on which the dam was erected, 
but that one Rhodes, a citizen of North Carolina, 
was the owner, and that said Bell, was in the pos- 
session of said property as agent or overseer, and 
therefore could not be presented for the supposed 
offence.” 

The Court decided that the present defendant, 
could not justify a violation of the penal laws of 
the land, under the order of his employer. 


The case was argued here by Cradd for the de- 
fendant, Bell, and by the Altorney General, on the 
part of the State. 


GOLDTHWAITE, J.—On the trial of this case 
in the Circuit Court of Sumter county, several 
questions were reserved by the presiding Judge, 
for the consideration of this Court, which will be 
examined in the order they are placed in the re- 
cord. 

First,—It is insisted that the Circuit Court of 
Sumter, has no jurisdiction of the particular offence; 
because the Judge of the County Court, is author- 
ised by the terms of a private act of the Legisla- 
ture to remove the nuisance complained of. The 
act referred to by its first section, “authorises Rich- 
ard and Stephen Yarborough to erect a saw and 
grist mill, on section four, township eighteen, range 
two, west, on the Sucarnochee river, in the county 
of Sumter.” 
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The second section, enacts, “that the said Yarbo- 
roughs, shall open in the dam across said river, a 
good and sufficient lock, toadmit the passage of keel 
boats and other water craft, which lock shall be 
of the width of fourteen feet or more, if required, 
for the admission and passage of such boats and 
other water craft, as may be desired to navigate 
said river.” 

The third section, enacts, “that if the said Yar- 
boroughs shall fail or refuse to erect such lock or 
locks, and other necessary conveniences, for the 
passage of boats and other water craft, as aforesaid, 
the said mill shall be deemed a nuisance and there- 
fore removed as such.” 

The fourth section provides for the manner of 
ascertaining any private injury, which may be sus- 
tained, and points out a mode, by which damages 


‘for the same, may be assessed. And the fifth and 


last section, enacts, “thatif it shall be ascertained 
that the health of the people of the town of Living- 
ston, shall be materially injured or endangered, by 
the erection of the mill hereby authorised, that then 
and in that case, the power and authority, herein 
given to construct such mill, shall be subject to re- 
vocation, andthe Judge of the County Court of 
Sumter county, shall have power, and it shall be his 
duty, upon the application, in writing, of any three 
citizens of said town, to cause a jury, to be impan- 
naled and sworn, to inquire and determine, whether 
or not, in their opinion, the erection of said mill 
does materially injure or endanger the health 
of the inhabitants of said town of Livingston, and 
if such jury, upon enquiry into the facts, shall find 
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that, in their opinion, the health of the people of 
said town, has been, or is likely to be, materially 
injured by the erection of such mill, it shall be the 
duty of said Judge, upon the finding of such jury, 
to cause the dam of said mill, to be abated as anui- 
sance; provided, the owner of such mill, shall have 
at least ten days previous notice, in writing, of such 
intetided application.” 

It cannot be contended, that any provision of the 
act recited, ezpressiy takes away the jurisdiction 
of the Circuit Court, which must otherwise be exer- 
cised over this, as well as over other criminal offen- 
ces, by virtue of the powers conferred by the sixth 
section of the fifth article of our Constitution; but 
it is urged that such is the implication arising from 
the third and fifth sections. 

On looking into the third, it will be found not to 
touch this question; as it seems to provide, that the 
dam shall de deemed a nuisance, unless a lock of a par- 
ticular description is left for the passage of boats, 
&¢c, This section does not, by implication, divest 
any tribunal, of jurisdiction, but leaves that to be 
exercised in such manner as previously was desig- 
nated by law. ‘The third count of the indictment 
is framed with technical accuracy, to present the 
very question, which arises on the construction of 
this section. If the Yarboroughs had proceeded in 
every other respect according to the act, and no in- 


jury, public or private, had ensued——the omission to 


provide the means, for the public to pass through 
the dam, would, of itself, be a nuisance, which should 
be abated. 
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The fifth section, when examined, will be found 
to give no aid to the position assumed. It neither 
confers, or assumes to confer, any criminal juris- 
diction. _ It simply provides the mode, by which the 
privilege granted by the first section, shall be de- 
termined to be at anend; and for the resumption, 
by the State, of all its rights, of which one, not the 
least important, is to abate the existing nuisance. 

The right to abate a public nuisance, is said to 
be common to every citizen of a community, be- 
cause all may be injured by it; and if the Jaw has 
made it the duty of a named officer, to abate such 
a nuisance, when ascertained in a particular man- 
ner,—no inference ought thence to be drawn, that 
it was the intention of the law, to abolish all other 
modes of abatement. Sucha construction, would, 
in all cases, insure the escape from justice of the 
individual erecting or continuing the nuisance. If 
the position contended for, be correct, no one would 
be responsible, either civilly or criminally, for any 
nuisance, which grew out of the erection of this 
mill. The act certainly prescribes no punishment 
for the offender, and he might laugh to scorn, all 
attempts to reach him criminally, through any ju- 
risdiction vested in the County Court. 

It may be true, by the grant of the privilege in 
the first section, and the restraints which are im- 
posed on the resumption of it, by the fifth, that an 
individual might not be guilty of an offence in 
erecting or continuing the mill, until the time, 
when the privilege should be revoked, in the man- 
ner pointed out by the section, last refered to.— 
This was a matter, resting on the evidence in the 
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cause, and if the inquisition had not been made, 
the defendant might have been entitled to his ac- 
quittal; but no question has been raised on this point, 
and we must presume the jury were satisfied with 
the evidence, submitted to them, that the defendant 
had contiuued the nuisance, as statedin the fourth 
count of the indictment, after it had become unlaw- 
ful, or that the inquisition, mentioned and provided 
for in the fifth section, had been made. 

The next, and perhaps the only difficult question, 
arises on the statement of the Court below, “that 
the copies of maps were adducd as evidence to 
prove that the river Sucarnochee, was a navigable 
stream, it appearing on the copies of said maps, 
that the sectional lines did not cross said river, and 
that the copies were proved by a witness, who had 
compared said copies with the original maps of sur- 
vey.” 

We have been, and stillare, at a loss to perceive, 
how this description of proof was deemed necessary 
to be resorted to, as the fact could perhaps have been 
more satisfactorily established, if it existed, in al- 
most any other way; but the point was not the suf- 
ficiency, but the legality of this species of evidence, 
to ascertain the fact, then in issue. To makea 
navigable stream, three circunistances must concur. 

First—The stream must have suflicient width. 

Second—Suflicient depth, and 

Third—A freedom from insurmountable obstruc- 
tions. 

The Court must intend, that the copies of the 
maps, introduced in evidence, were the public sur- 


veys made in pursuance of law. These maps, if 
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accurate, must necessarily shew the width of any 
stream, when the section lines do not cross thie riv- 
er, and on which fractional sections are, (in conse- 
quence of the lines not crossing,) obliged to be 
made. ‘These fractional sections are always made 
on navigable streams, though we do not understand 
the fact to be otherwise, on many streams which 
are not navigable. 

This view of the case would indicate that the 
surveys might be legal evidence to establish the 
width of a river, which is one of the facts from 
which its capability for navigation, might be le- 
gally inferred, and being thus legal in its charac- 
ter, its sufficiency was matter of consideration alone 
for the jury. 

But it is urged that the copies which were intro- 
duced, were not the copies from the orzgznal maps, 
but from the land office maps, in the office of the 
register. ‘To this we can only answer, and refer to 
the record, which states them to be copies, proved 
by a witness, to have been compared with the orv- 
ginal maps. 'To intend otherwise, would be to vio- 
late all rule, and however the fact may be, we must 
determine from the record. 

That sworn copies are admissible in evidence, 
has already been decided by this Court. (Hamner 
vs Eddins, 3 Stewart 192.) 

The only remaining question is, whether the de- 
fendant is not entitled to be discharged from the in- 
dictment, as he is shewn to have possession of the 
premises, which are alleged to be a nuisance, not 
in hisown right or by virtue of any claim, but mere- 
ly as the oversecr or agent of another, 
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The duty which every individual owes to the 
State, of which he is a citizen, and the community, 
of which he is a member, is certainly paramount 
to any obligation, imposed on him by his voluntary 
service and obedience to another. ‘To permit an 
agent or servant to excuse himself for an infraction 
of the criminal laws of the State, because of his 
agency or servitude, is a principle which can have 
no authority, from reason, for its support. Human 
laws must necessarily attach immediately on those, 
who do, or omit the act; and although the director, 
instigator, aider and abettor, can in most cases be 
also reached by the same law, the actual offender 
can in nocase avoid the consequences of his unlaw- 
ful act or omission. 

The fact which is now attempted to be introdu- 
ced, as a legal bar to this indictment, might well 
be urged, as a circumstance to mitigate or reduce 
a fine or other punishment, when discretionary; and 
would no doubt receive sufficient, attention from a 
jury, the only proper tribunal, to judge of the effect 
to be given to such an excuse. 


The Court are unable to discover any error in 
the action of the Court below, on the questions re- 
ferred to us, and the judgment rendered must be 
aflirmed. 


381 











382 





CASES DETERMINED 





WARD and THOMPSON VS HERNDON. 








WARD and THOMPSON VS HERNDON. 


As to the admissibility of hearsay evidence to shew the 


notoriety of a fact already proved to exist. 


As to the cases in which evidence of good character is 


1. 


cS) 


admissible. 


It is no departure from the rules of evidence, to prove the 
notoriety, in the neighborhood, of a fact, already proved to 
exist, to lay the foundation for an inference, that defen- 
dants were cognizant of that fact. 


. Thus, where defendants represented to plaintiff, an inscl- 


vent person, as being good for his contract, hearsay was 
held admissible to prove the notoriety of the insolvency in 
the neighborhood, and establish a presumption that defen- 
dants knew it, when they represented him otherwise. 


. Concerning the sufficiency of such evidence to establish 


fraud or deceit.—Quare. 


. Evidence of good character, is not admissible to repel the 


imputation of fraud, in civil proceedings: aliter, where 
character is directly put in issue, or on the trial of an of- 
fence against the State, involving moral turpitude, or on 
an indictment for breach of the peace. 


In error to the Circuit Court of Greene. 
In this case, the plaintiffs in error, had been sued 


and declared against in the Circuit Court of Greene, 
for representing a person notoriously insolvent, to 
defendant in error, “as perfectly good for his con- 
tracts.” By means of which representation, defen- 
dant in error was induced to credit him in sundry 
sums of money, for goods, wares and merchandise, 
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which were due and unpaid, and which defendant 
was likely wholly to lose. ‘The case was brought 
up ona bill of exceptions to the charge of the 
Court below, all of which will appear sufficiently 
in the opinion pronounced in this Court. 


COLLIER, J.—The defendants in error de- 
clared against the plaintiffs in the Circuit Court of 
Greene, for falsely, fraudulently and deceitfully 
representing one Mungo D. Simpson, to be solvent 
and worthy of credit, under the influence of which 
representation, the plaintiffs sold to him goods, 
wares and merchandise, to a large amount. The 
cause was tried on the plea of “not guilty.” 

On the trial, a letter of the plaintiffs, was read 
to the jury, in which they represent to the defen- 
dant, Simpson as “an industrious, sober citizen of 
Greene, and perfectly good for his contracts,” and 
oblige themselves to see defendant paid, for at least 
thirty dollars* worth of leather, should he credit 
Simpson to that extent, for that article. It was 
proved, that Simpson was insolvent: witnesses were 
then examined, who proved, that he “was gene- 
rally reputed to be insolvent in the neighborhood in 
which he and the defendants, (plaintiffs in error,) 
lived.” 'To the introduction of which testimony, the 
defendants’ counsel objected, which objection was 
overruled by the Court, and the evidence permitted 
to go to the jury; to which the defendants except- 
ed.” This was the only proof to shew that the 
plaintiffs in error, knew that Simpson was insol- 
vent, at the time theirletter was written. They then 
offered evidence to prove their “general, good cha- 
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racter for honesty,” which being objected to, was 
not allowed. Whereupon the plaintiffs in error 
excepted, and here assign for error the several 
matters presented by the bill of exceptions. 

Before examining the several decisions of the 
Circuit Court, we must settle what questions are 
reserved. ‘Lhe first point of exception relates alone 
to the admissibility of the evidence of general re- 
putation touching Simpson’s insolvency. The read- 
ing of the letter and the proof of actual insolvency, 
seems not to have been objected to. ‘The second 
exception, is to the refusal to permit the plaintiffs in 
error, to prove their general character for hones» 
ty, &c. 

1. In respect to the first point, it may be re- 
marked, that the evidence of the reputation of 
Simpson’s insolvency, Was not introduced to shew 
that he was insolvent; that fact, the bill of excep- 
tions states, had been already shewn, by unexcep- 
tionable proof. But it must be understood to have 
been offered, as it professes, to lay a ground for the 
jury to presume, that the plaintiffs were aware of 
Simpson’s insolvency, inasmuch as the fact had a 
general notoriety in their neighborhood. In _ this 
view, the testimony, in our judgment, is free from 
objection, and is an entire different thing, from the 
proof of a fact, susceptible of being shewn by ev:- 
dence, of a character more precise and definite.— 
The admission of hearsay evidence, may be consid- 
ered, as somewhat of an anomaly in the general 
rules of testimony, and is indeed allowed but in 
few cases, which are held to form exceptions in 
themselves. - Without pretending to determine, 
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whether insolvency may be proved by reputation, 
we think it clear that if the tact be shewn, the no- 
toriety of its existence may be thus proved, with- 
out any departure from the rules of evidence. 

Whenever it becomes necessary to trace the 
notice of a fact to any one, it is not 27 general, ne- 
cessary, to do this by direct and positive proof, but 
it is competent to shew such a state of circumstan- 
ces, as negative the absence of notice. And as no 
ian is presumed to be so much of a recluse, as not 
to know what is generally known and talked of, in 
his neighborhood,—where positive proof cannot be 
had of such knowledge, it is competent to prove a 
circumstance, from which it is inferrible. 

The bill of exceptions, does not present to us the 
sufliciency of the evidence, to shew a fraud and de- 
ceit, in the representation of the plaintiffs, but 
merely its admissibility. ‘This question might have 
been reserved, had an instruction been asked for in 
the Circuit Court, on that point, and given adverse- 
ly to the plaintifls; but nothing of the kind seems 
to have been required of that Court, and if it was 
required, it is waived by the failure to except. 

2. The second exception supposes, that wherev- 
er iraud is imputed to a party, it is competent to 
repel the imputation, by proof of the good charac- 
ter of him, whose integrity is thus arraigned.— 
Such, in our opinion is not the law. On the trial 
of an offence against the State, involving moral tur- 
pitude, a defendant may shew that he sustains a 
fair character. So, on an indictment for a breach 


of the peace, the defendant may shew that he is a 
— p as 
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man of peaceable and orderly habits. But in civd/ 
proceedings, unless the character of a party be di- 
rectly put in issue, by the proceeding itself, evidence 
of his general character is not admissible. (7 Conn. 
R.119. Swift’s Ev. 140. 2 Starkie Ev. 366. 1 
Phil. Ev. 139. 5 Serg. & Rawle 352.) 

In the case of Anderson’s exrs. vs Long and others, 
(10 Serg. & Rawle, 55.) it was decided, that 
the accusation of a fraud in a civil proceeding, 
did not put the defendant’s character in issue:— 
That, “putting character in issue,’ is a technical 
expression, and confined to certain actions, from 
the notice of which, the character of the par- 
ties or some of them, is of particular importance.” — 
Such are the actions for criminal conversation, 
slander, &c. 

These decisions are unopposed by any adjudica- 
ted case, so far as our research extends, save that 
of Ruan vs Perry, (3 Caine’s R.121) in which the 
Supreme Court of New York held, that in an ac- 
tion, charging the defendant with fraud, from mere 
circumstances, he may give evidence of his general 
good character. This is a solitary case, unsustain- 
ed by authority, and however satisfactory such evi- 
dence might be, in leading the mind toa conclusion, 
we do not feel authorised to allow its admission, 
against such a weight of authority. 

But such evidence is objectionable, as extending 
too largely the scope of the examination. A large 
majority of cases, impute to the defendant, the 
want of a proper sense of justice; and if in a case, 
such as the one at bar, it be allowable to defeat a 
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recovery by evidence of good character, why not 
in other cases, permit a defendant to prove that his 
opinions and practice, indicate conscientiousness in 
all his dealings. 

The bill of exceptions does not bring to our 
view, any tangible error. 

The judgment is consequently affirmed. 


HOPKINS C. J. not sitting. 
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ISAACS, per proc. ami, Vs Boyp, et al. 


Touching the competency of a@ father, as the natural 
guardian of his child, to release or compromise a 
suit prosecuted by him, on behalf of the infant. 

Concerning the authority and powers of a prochien 
ami, 7 dismissing the action. 

As to the plea puis darien continuance, the issue 
tendered in the same, and the pleadings subsequent 
thereto. 


1. A father, as the natural guardian of the person of his 
child, during infancy, has by virtue of his relation, no au- 
thority to exercise any control over the estate of the mi- 
nor. 

2. The only legal authority, with which he can be invested, 
must be derived from the competent authorities, and on 
giving the bond required by our statute; and therefore, as 
the natural guardian of the child, he can neither release 
or compromise a suit, prosecuted by him, on behalf of the 
minor. 

3. A prochein ami is one, admitted by the Court, to prosecute 
for an infant, because, otherwise, the infant, might be 
prejudiced by the refusal or neglect of his guardian. 

4. He is but a species of attorney, who may prosecute a right 
for an infant, but can do nothing to operate to its injury, 
and therefore cannot release or compromise a suit, prosecu- 
ted on behalf of a minor. 

5. If a plea, puis darien continuance, contain no legal matter 
of defence to the action, on which issue need be taken by 
plaintiff, and no issue is taken by the replication, and the 
replication is demurred to for want of issue joined,—judg- 
ment will be rendered for plaintiff, and the demurrer over- 
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ruled, because it opens all the pleadings to examination, 
and because the plea tenders no legal defence. 


Error to the Circuit Court of Benton county. 

The plaintiff in this case sued out a writ in tres- 
pass, for an assault and battery, against Samuel 
Boyd, William Bragg and Joseph Bragg. The 
writ was served on Samuel Boyd and William 
Bragg, against whom, at the October term of the 
Circuit Court of Benton county, eighteen hundred 
and thirty-four, plaintiff declared. 'To the declara- 
tion, defendant, William Bragg, pleaded not guilty. 
At the April term of said Court, eighteen hundred 
and thirty-five, defendant Boyd, filed his plea, actzo 
non puis darten continuance, as follows: 

“And now at this day, &c. comes the defendant, 
Boyd, &c. and says, that the said plaintiff ought not 
further to have or maintain her said action, because 
he says, that on the sixth day of April, eighteen 
hundred and thirty-five, from which day or time, 
this cause has been continued, the said plaintiff, at 
the time aforesaid, received, by her next friend, 
aforesaid, who was and is her father and natural 
guardian, and under whose care and protection, 
she was at the time last aforesaid, the sum of sev- 
enty-five dollars, in full compensation of all dama- 
ges done by them, meaning and intending thereby, 
to discharge and dismiss, the said suit, against the 
said Boyd, and one Jacob R. Green, who is not in 
this suit, and this defendant avers, that the said 
sum of seventy-five dollars, was paid by him as 
aforesaid, and was received by said plaintiff, in full 
satisfaction of all damages, for which this suit was 
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brought, and he makes profert of the receipt of said 
plaintiff, by her next friend, and brings the same 
into Court; all of which he is ready to verify, where- 
fore he prays judgment, if said plaintiff ought fur- 
ther to have or maintain her said action, &c.” 

To the plea, there was a replication, prec/udi non, 
as follows: 

“And the said plaintiff, saith, she ought not to 
be barred from further having and maintaining her 
aforesaid action, thereof against the said defendant; 
because she says, that the said defendants, or ei- 
ther of them, have not paid to her, or to her use, on 
the said sixth day of April, in the year cighteen 
hundred and thirty-five, or atany other day, before 
or since that day, said seventy-five dollars, or any 
other sum of money, nor did she ever receive that, 
or any other sum in satisfaction of the said trespass, 
&c. in manner and form, &c. and of this, she puts 
herself upon the country.” 

To this replication, there was a demurrer. 

At the October term, eighteen hundred and thir- 
ty-five, on motion of plaintiff, Elisha Isaacs, was 
dismissed as her next friend, and Samuel S. Hin- 
ton, appointed to prosecute the suit. Cause con- 
tinued. 

At May term, eighteen hundred and thirty-six, 
judgment was rendered, sustaining the demurrer: 
To which plaintiff excepted. 


W. R. Baylor, for plaintiff in error. 
William P. Chilton, for defendants in error. 


GOLDTHWAITE, J.—To this action of tres- 
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pass for an assault and battery, commenced by the 
plaintiff, who is a minor, and sues by her prechein 
ami, Boyd, one of the defendants interposed a plea, 
puis darien continuance, stating in substance, that 
the plaintiff received by her prochten ami, who is 
her father and natural guardian, and under whose 
care and protection, she was at the time, the sum 
of seventy-five dollars, in full compensation of all 
damages done by the defendant, meaning and in- 
tending thereby to discharge and dismiss the said 
suit, against the defendant Boyd,—and the plea 
avers that said sum was paid by him, and was re- 
ceived by the plaintiff, in full satisfaction of all dam- 
ages, for which the suit was brought. The plain- 
tiff replied, denying that the defendants or either 
of them, had ever paid the said sum of money to 
her, or her use, or that she had received that, or any 
other sum, in satisfaction for the said trespass, con- 
cluding to the country. ‘The defendants demurred 
to this replication, and judgment was rendered 
thereon, in favor of the defendants, who were dis- 
charged of the suit without day. 

If the plea was intended to present the issue, of 
an accord and satisfaction, made with the plaintiff, 
without the intervention of her prochien ami, the re- 
plication may well be considered as a complete deni- 
al, as it alleges that no such satisfaction was ever 
paid to her, but ifthe plea is considered as tendering 
an issue of accord, and satisfaction with the prochien 
amt, then the replication is no sufficient answer, 
and if the plea be good in point of law, the demur- 
rer was properly sustained to the replication; but if 
the plea presents no legal matter of defence, then 
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judgment should have been rendered in favor of the 
plaintiff, according to the well settled rule of plead- 
ing, that a demurrer opens all the pleadings to ex- 
amination—( Cummings vs Edmonson, page 145, 
of this vol. Cummings & Foster vs Gray.) 

It is assumed by the plea, that a prochien ami, 
who is also the father and natural guardian of a 
minor, has authority to receive satisfaction for a 
personal injury done to his child. 

No authorites have been produced, which lead 
directly to such a conclusion; but it is shewn by the 
case of Weed vs Ellis, (3 Caines’, 253,) that a euar- 
dian may submit the demand of his ward, for dam- 
ages in an action of assault and battery, to arbitra- 
tion, and hence, it is inferred that a similar author- 
ity should rest with the prochein ami, to whom the 
management of the suit is entrusted, the more es- 
pecially, when the trust is conferred on the father. 

The father, as the natural guardian of the per- 
son of his child, during infancy, has, by virtue of 
his relationship, no authority whatever, to exercise 
any control over the estate of the minor, nor can 
he receive and discharge the liability, to account 
for a legacy or distributive share, belonging to his 
child. (Genet vs Tallmage, 1 Johns. Ch. Rep. 3. 
Morrell vs Dickey, same 153. Williams vs Storrs, 6 
do. 353.) The only legal authority with which he 
can be invested, must be derived from the compe- 
tent authorities, and on giving the bond required by 
our statutes. ; 

A parent is entitled to the services of his child, 
during minority, and whenever this right has been 
injuriously affected by personal injury, his right to 
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maintain, or discharge an action instituted by him, 
to recover damages, would be clear; but as the nat- 
ural guardian of his child, he could neither release 
or compromise a suit, prosecuted on behalf of the 
minor. 

The duties of a prochein amt, and his power, 
are comprised within a very narrow compass.— 
He may prosecute a right for an infant, but he 
can do nothing which can operate to its injury. 
He can, it is true, dismiss a suit, because he is him- 
self liable for the costs, though even this may well 
be questioned, when injury to the minor would be 
the result, A prochein ami, is one, admitted by the 
Court, to prosecute for the infant, because other- 
wise, he might be prejudiced by the refusal or neg- 
lect of his guardian. (10 Petersdorff, 579, note.) 
He is in fact, but a species of attorney, who is per- 
mitted to act for the infant, so faras to conduct his 
suit, but he has certainly, not a more extensive 
authority, than an attorney at law, who cannot en- 
ter into a bond, or compromise the right of his cli- 
ent. (Holker vs Parker, 7 Cranch 496.) Indeed his 
authority does not extend so far, for he is not au- 
thorised to receive the amount which may be re- 
covered by the infant, but the same should be paid 
over to a lawful guardian, alone, as it might oth- 
erwise be squandered, and the infant receive no 
benefit. 

The trust of prochein ami, was first created by 
statute, (10 Petersdorff, 579,) though by long prac- 
tice, it may now be considered, as one of the rights 
of an infant, and was intended to provide alone for 
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those cases, where the lawful guardian omitted to 
protect the rights and interests of his ward, or was 
unable or unwilling to commence a suit in his be- 
half. The origin of the trust goes far to shew the 
limited authority, coupled with it. 

It was therefore error in the Circuit Court to 
sustain the demurrer to the replication, for which 
the judgment must be reversed, and the cause re- 
manded. 

The determination on this point, renders it un- 
necessary to examine the other questions presented 
by the assignment of errors. 


HOPKINS, C. J. not sitting. 
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MEAKINGS, et al. VS OCHILTREE, et al. 


As to the action of debt, on a bond conditioned for 
the performance of covenants. 

As to the construction of the statute of 1824, regu- 
lating proceedings on penal bonds, 


1. The action of debt is a proper remedy, on a bond condi- 
tioned for the performance of covenarts. 

. The construction of the statute of 1824, “regulating pro- 
ceedings on penal bonds,” must be controlled by the decis- 
ions which have been made under the 8th section, of the 
Sth and 9th Wm. 3. 


rte) 


In error to the Circuit Court of Sumter county, 

Benjamin H. Meakings and James B. Burnet, 
co-partners as merchants trading together, under 
the name and style of B. H. Meakings and Compa- 
ny, plaintiffs in error, at the Spring term of the 
Circuit Court of Sumter county, in the year one 
thousand eight hundred and thirty-six, declared 
against William B. Ochiltree and Willis J. Roane, 
defendants in error, in an action of debt, viz: ofa 
plea that they render to plaintiffs, the sum of four 
thousand dollars, which they owed to, and unjust- 
ly detained from them. For that, whereas, the 
said defendants, theretofore, to wit: on the six- 
teenth day of October, in the year of our Lord, one 
thousand eight hundred and thirty-four, at,—to wit, 
in the county aforesaid, by their certain writing ob- 
ligatory, sealed with their seals, and shewn to the 
Court there, the date whereof, was a certain day 
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and year therein mentioned, to wit, the day and 
year aforesaid, acknowledged themselves to be 
held, and firmly bound, unto the said plaintiffs, in 
the sum of four thousand dollars, above demanded 
to be paid to the said plaintiffs; which said writing 
obligatory, was subject to a certain condition there- 
under written, whereby, after reciting, to the effect 
following, viz: “That whereas, the said William 
B. Ochiltree, stood indebted to the said B. H. Meak- 
ings and Company, to the amount of three thousand, 
eight hundred and twenty four dollars, and four 
cents, for which said debt, the said B. H. Meak- 
ings and Company, held two promissory notes, 
drawn by the said William B. Ochiltree, payable 
to the order of the said B. H. Meakings and Com- 
pany, negotiable and payable at the Branch of the 
Bank of the United States, at Mobile, to wit, one 
note for the amount of two thousand one hundred 
and eighty-six dollars and ninety-six cénts, dated 
the twenty-second day of January, in the year of 
our Lord, eighteen hundred and thirty-four, and 
payable twelve months after the date thereof: the 
other note, for the amount of one thousand six hun- 
dred and thirty-seven dollars and eight cents, da- 
ted, the eighteenth day of March, in the year of our 
Lord, eighteen hundred and thirty-four, and paya- 
ble twelve months after the date thereof. And 
that whereas, the said B. H. Meakings and Com- 
pany, had agreed to give further time, on the said 
notes, and that no suit should be commenced on said 
notes, against the said William B. Ochiltree, pro- 
vided the condition of the obligation should be com- 
plied with, according to the true intent and mean- 
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ing thereof.” It was conditioned, that if the said 
William B. Ochiltree, should and did, well and 
truly, on or before the first day of February next, 
after the date of said writing, suffer, allow and per- 
mit Peter Doty, as the agent of the said B. H. 
Meakings and Company, to select from all the notes 
and accounts, that might be due and payable to 
the said William B. Ochiltree, on the first day of 
January next, after the date of the said writing ob- 
ligatory, an amount of notes and accounts, equal to 
the sum of the two promissory notes, before men- 
tioned, held by the said B. H. Meakings and Com- 
pany, against the said William B. Ochiltree, to wit, 
the amount of three thousand eight hundred and 
twenty-four dollars and four cents, that the said 
Peter Doty, might hold and collect, according to 
law, and apply the same to the payment of the said 
debt, due from the said William B. Ochiltree, to 
the said B. H. Meakings and Company, then that 
obligation should be void, otherwise to be and re- 
main in full force and effect, as by the said writing 
obligatory, and the condition thereof, would more 
fully and at large appear. And although the said 
Peter Doty, agent for the said B. H. Meakings and 
Company, was at all times ready and willing, to 
select before the first day of February next, after 
the date of the said writing obligatory, from all the 
notes and accounts, due to the said William B. 
Ochiltree, an amount of notes and accounts, equal 
to the sum of the two promissory notes, above 
mentioned, and although the said agent did, on the 
first day of February next after the date of the 
said writing obligatory, at,—to wit, in the county 
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aforesaid, demand from the said William B. Ochil- 
tree, all his notes and accouuts, that were due and 
payable to him, on the first day of January next, 
after the date of the said writing obligatory, afore- 
said, that the said Peter Doty, agent, &c. might 
select from allsaid notes and accounts, an amount 
equal to the amount of the two said promissory 
notes, and hold and collect them according to law, 
and apply the same to the payment of the said debt, 
according to the said condition, at,—to wit, in the 
county aforesaid, and although the said plaintiffs, 
had given further time to the said William B. 
Ochiltree, for the payment of the sum of money, in 
the said promissory notes above described, and had 
not brought suit upon the same, and had fully and 
in all respects complied with their agreement, for 
the forbearance of payment of said debt, due to 
them from the said William B. Ochiltree, at,—to 
wit, in the county aforesaid, yet the said William 
B. Ochiltree, did not and would not, on or before the 
first day of February next after the date of said 
writing obligatory, at to wit, in the county 
aforesaid, suffer, allow and permit, Peter Doty, 
agent as aforesaid, to select frem all the notes and 
accounts, that were due and payable to him, the 
said William B. Ochiltree, on the first day of Jan- 
uary, next after the date of the said writing obliga- 
tory, an amount of notes and accounts, equal to 
the sum of the said promissory notes, in the said 
condition mentioned; but collected the said notes 
and accounts himself, at to wit, in the county 
aforesaid. By means of which said premises, ihe 
said plaintiffs. in the said condition mentioned, to 
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wit, B. H. Meakings and Company, had sustained 
damages to a large amount, to-wit, in the amount 
of four thousand dollars. By reason of which said 
breaches, the said writing obligatory became for- 
feited, and an action had accrued to the said plain- 
tiffs, to demand and have, of and from the said de- 
fendants, the said sum above demanded. Yet the 
said defendants, although often requested so to do, 
had not as yet paid, the said sum of money above 
demanded, or any part thereof, to the said plaintiffs, 
or otherwise, according to the said writing obliga- 
tory and condition; but to pay the same had hi- 
therto wholly refused, and still did refuse—to the 
damage of said plaintiffs, &c.—and therefore, they 
brought their suit, &c. 

T'o this declaration there was a demurrer, and 
joinder in demurrer. 

The Court below sustained the demurrer, and 
plaintiffs took their writ of error. 

It was assigned for error in this Court,— 

1. That the Court below erred in sustaining de- 
fendants demurrer to plaintiffs declaration, on the 
ground that the action would not lie upon the cause 
of action therein set forth. 

2. That said Court erred in rendering judgment 
for defendant. 


Ellis § Phelan, for plaintiffs in error. 


COLLIER, J.—The plaintiffs in error brought 
debt against the defendants, in the Circuit Court of 
Sumter, upon a bond—in which they acknowlege 
themselves to be held and firmly bound unto the 
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plaintiffs, in the sum of four thousand dollars, with 
a condition thereunder written, in which it is reci- 
ted, that the defendant, Ochiltree, was indebted to 
the plaintiffs on two promissory notes; the dates, 
amounts, and times of payment of each, are respec- 
tively given. It is further stated, that the plaintiffs 
had agreed to give further time, and not to sue the 
defendant, Ochiltree, on his notes. In considera- 
tion of which, Ochiltree had agreed, that he would 
on the first day of February, next succeeding the 
date ofthe bond, “suffer, allow and permit,” Peter 
Doty, as the agent of the plaintiffs, to select from all 
the notes and accounts that might be due the de- 
fendant, Ochiltree, on the first day of January next 
preceding the day of selection, an amount equal to 
his notes to the plaintiffs. 

The declaration charges the refusal of Ochiltree 
to permit the selection to be made from his notes 
and accounts, and contains all proper averments. 

To this declaration the defendants demurred, and 
their demurrer was sustained by the Circuit Court; 
and the plaintiffs bring their case here for revision. 

It is agreed by the parties, that the only question 
to be raised in this Court is, whether debt is main- 
tainable upon the bond declared on. 

At Common Law, the penalty of a bond, condi- 
tioned for the performance of covenants, was held 
to be the debt, and the usual mode of declaring, 
was upon the bond merely ; to which the defendant, 
if he relied upon a satisfaction, after craving oyer, 
and setting forth the bond and condition, pleaded 
performance; to this the plaintiff replied, a breach 
of one of the covenants; and upon issue joined, and 
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proof of such breach, the plaintiff recovered a judg- 
ment for the penalty, without regard to the dama- 
ges he had sustained. 'To be relieved from such 
judgment, where the penalty exceeded the dama- 
ges, the defendant was forced to resort to equity, 
tor relief,—there, an issue of quantum damnijicatus, 
was directed, and the amount for which the execu- 
tion was allowed to be enforced, was graduated by 
the damages to which the plaintiff was justly enti- 
tled. 

'T'o enable Courts of law to administer justice 
definitively and prevent circuity of action, the sta- 
tute of S and 9, Wm. 3, c. 11, s. 8, was enacted, — 
which requires the plaintiff to “assign as many 
breaches as he shall think fit,” and the jury are re- 
quired to assess, “not only such damages and costs 
as have been heretofore usually done in such cases, 
but also damages for such of the assigned breaches, 
as the plaintiff shall prove to have been broken; 
and like judgment shall be entered on such verdict 
as heretofore hath been usually done in such like 
actions.” 'The form of the judgment, still is, that 
the plaintiff recover the amount of the penalty of 
the bond, dischargeable by the damages ascertain- 
ed by the verdict. 

But, notwithstanding the statute authorises 
Courts of law to afford to a defendant the relief, 
which equity alone could previously give, yet the 
penalty of the bond, is still considered to be the 
debt,—in fact, the form of the judgment, clearly 
indicates this, (1 Saunders R. 58, C, note e. and ca- 
ses there cited.) And, as at common law, debt 
would lie upon a bond for the performance of cov- 
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enants, itis stilla proper remedy. (2 Selwyn’s N. 
P.517. Phil. ed. of 1808. 12 Johns. R. 216. 13 
Johns. R. 189. 3 Blackford’s R. 499.) 

The first section of our own statute of eighteen 
hundred and twenty-four, “regulating proceedings 
on penal bonds,” is almost a literal transcript of the 
8th section of the 8th and 9th Wm. 3, already quo- 
ted, and has been holden by us, to require the same 
proceeding and form of judgment. 'The decisions 
which have been made under the latter, must con- 
trol the construction of our statute; and these have 
determined that bonds, such as the one under con- 
sideration, may still be sued on in an action of debt. 

The judgment is reversed, and the cause reman- 
ded. 


HOPKINS, C. J. not sitting. 
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As to a contract for a sale of the lands of an Indian 
reservec, located under the treaty of the 24th March, 
1832, between the United States and the Creek In- 


dians. 


1. A contract for the sale of his land, by an Indian reservee, 
located under the treaty of the 24th of March, 1832, and 
by which the reservee agreed to make title to a contem- 
plated vendee, at some future day,—requires the certifi- 
cate of an agent, appointed for that purpose, and the ap- 
proval of the President of the United States, to render it 
valid. 

. Such a contract, without the certificate of an agent, or the 
approval of the President, is not valid as a conveyance op- 
erating in presenti, or as a stipulation for one to be execu- 
ted in futuro; and therefore, an undertaking by the reser- 
vee, to protect his tenant in the possession, until the con- 
veyance could be perfected, being dependent upon the 
principal contract, for the sale and conveyance, is in the 
same predicament. 


ros) 


In error to the Circuit Court of Talladega 
county. 

In this case, the plaintiff in error as landlord, 
complained before a magistrate in Talladega 
county, that the said plaintiff, on the day of 





, in the year of our Lord, one thousand eight 
hundred and thirty-four, was seized and possessed 
of a certain tract or parcel of land, known and de- 
signated, as the south half of section eighteen, in 
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township eighteen, of range six, east, in the Coosa 
land district, to wit, in the county aforesaid, to- 
gether with the messuage and appurtenances, 
thereupon situate and belonging; and being so seiz- 
ed and possessed of said land, he, the said plain- 
tiff, rented, and to farm let, the said land, with the 
said messuages and appurtenances thereunto be- 
longing, afterwards, viz: within three vears from 
the exhibition of this said complaint, at———in 
the county aforesaid, to one Thomas Elliott, of said 
county, for a certain consideration, by the said 
Elliott, paid to plaintiff. And the plaintiff averred 
that the said term, for which said Thomas Elliott 
had rented the said land, and appurtenances, had 
long since expired, and then was or had been for 
a long time, viz: for six months anterior to the ex- 
hibition of the complaint, fully completed and end- 
ed. . Yet, that said Thomas Elliott, well knowing 
the term had been long since, fully completed and 
ended, and although the possession of the land, and 
the messuages and appurtenances thereupon situ- 
ate, and thereto belonging, had been lawfully de- 
manded by plaintiff, to wit, by his agent, lawfully 
authorised in his behalf; yet the said Thomas EI- 
liott, regardless of said demand, and regardless of 
his duty in that behalf, unlawfully detained the 
possession of the said land above described, and 
the messuage thereupon situate, from the plaintiff, 
at and in the county aforesaid, on the day and year 
aforesaid, and still unlawfully detained the same, 
to the great damage of plaintiff, who prayed pro- 
cess of unlawful detainer toissue,&c. 

The sheriff was therefore ordered to summon de- 

















2 ei>) 
JUNE TERM, 183 
CLARLITKO US ELLIOTT. 





fendant to appear before the magistrate and an- 
swer the charge. On the trial of the case, defen- 
dant pleaded not guilty, and also, that he had had 
tle peaceable and quiet possession of the premises, 
in the complainant’s complaint, set out, for the 
space of three years together, immediately preceed- 
ing the complainaat’s complaint made, and that his 
estate therein, was not yet ended. 

To the last mentioned plea, there was a demur- 
rer, and joinder in demurrer, which, upon argument, 
was overruled by the Court. 

Issue was joined upon the pleas, and plaintiff 
proved, that on the twenty-fifth day of February, 
eighteen hundred and thirty-seven, defendant was 
notified by plaintiff in writing, that the term for 
which defendant had rented the premises in ques- 
tion, had long since been fully completed and end- 
ed, and that plaintiff. demanded the possession, 
and hoped the same would be delivered without a 
resort to a law suit. 

Plaintiff further proved, that after said demand 
and notice being given as aforesaid, defendant refus- 
ed to give up possession of said land, and still con- 
tinued to occupy the same: ‘That on the sixteenth 
day of April, eighteen hundred and thirty-four, af- 
ter the location of plaintiff on the land, he rented 
the premises to the defendant for the term of one 
year, to be fully completed, and ended, on the six- 
teenth day of April, eighteen hundred and thirty- 
five, and that defendant, had paid the rent agreed 
upon to the said plaintiff; all which was done under 
the superintendence of one of the deputy marshalls 
of the United States. 
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Defendant then offered the following agreement 
in evidence, viz: 

“Agreement entered into, the twenty-sixth day 
of October, eighteen hundred and _ thirty-five, be- 
tween Clarlitko, a Creek Indian, and Thomas Elli- 
ott, all of the county of Talladega, and State of 
Alabama. The said Clarlitko, is entitled to a half 
section of land, by the treaty, concluded on the 
twenty-fourth day of March, eighteen hundred and 
thirty-two, between the United States and the 
Creek tribe of Indians, which tract of land, is more 
particularly described, upon the locating agent’s 
books, to which books, reference is hereby made, 
(and which tract may be also better known, as the 
half section on which the said Elliott now lives;) 
the said Clarlitko, hereby agrees to sell and con- 
vey said land to the said Thomas Elliott, for and 
in consideration of the sum of one thousand dollars. 
And the said Clarlitko, further binds himself, to 
perfect the titles to the said land, unto the said El- 
liott, his heirs and assigns, as soon as the President 
of the United States shall direct the manner in 
which such conveyance shall be made. If the 
President shall not direct the manner in which 
such conveyance shall be made, until the five years 
from the said treaty, then the said Clarlitko, binds 
himself to procure a patent, for said land, under 
said treaty, and forthwith to execute to said Elli- 
ott, good and legal titles to said land. The said 
Clarlitko, further binds himself to keep and main- 
tain the said Elliott, in full possession and enjoy- 
ment of said Jand, until he shall perfect the titles 
to the same, unto the said Elliott. 
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“The said Elliott, on his part, binds himself, to 
pay unto the said Clarlitko, the aforesaid sum of 
one thousand dollars, as soon as the titles to said 
land shall be perfected unto him, by said Clarlitko, 
as is required in this agreement. And the parties 
bind themselves, each to the other, in the sum of 
two thousand dollars, to perform their respective 
agreements, as set forth in this instrument. In tes- 
timony whereof, the said parties have hereunto set 
their hands and seals, the day and year above writ- 
ten. It being understood that this is to take effect, 
only, in the event, that a pretended contract for 
said land, entered into by said Clarlitko, with Bra- 
sher and M’Elderry, shall be declared void. 

Signed, sealed and delivered, 


in presence of his 

H. H. WYCHE, CLARLITKO, xX [L. s.] 
JAMES LAWSON, mark 

F, L. DAUDSON. THOMAS ELLIOTT, [L. s. | 


To the introduction of this instrument in evi- 
dence, the plaintiff objected,—his objections were 
however, overruled by the magistrate, and the 
agreement read to the jury,—who, after delibera- 
tion, returned a verdict of not guilty. 

The case was then carried to the Circuit Court 
of Talladega county, where the judgment of the 
justice below was affirmed. 

The errors assigned in this Court, were: 

1. That the Court erred in deciding, that the 
bond offered in evidence, before the justice of the 
peace, by the defendant, was competent to go to the 
jury 
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2. The Court erred in not reversing the judg- 
ment rendered by the justice of the peace, against 
the plaintiff. : 


Chilton for plaintifi—Peck §- Clark, contra. 


COLLIER, J—The plaintiff in error, by his at- 
torney in fact, made complaint in writing, to a justice 
of the peace, of Talladega county, on the ninth of 
February last, stating that in eighteen hundred and 
thirty-four, he was seized and possessed of the south 
half of section eighteen, in township eighteen, in 
range six east, in the Coosa land district, lying, being 
and situate in that county:—and that afterwards, 
within three years, he rented the same, with its mes- 
suages and appurtenances to the defendant, for a 
consideration which had been paid him, which term 
had expired for six months previous to the exhibi- 
tion ofhis complaint. ‘The complaint then alleges 
a demand of the possession of the premises, of the 
defendant, anda refusal to deliver,—charges an 
unlawful detainer, and prays process as the law di- 
rects, which was issued and returned. 

On the trial before the justice, the defendant 
pleaded,— 

First,—not guilty. 

Secondly,—Three years peaceable and quiet pos- 
session, immediately preceding complainant’s com- 
plaint. 

And issue being taken, the plaintiff proved, that 
on the sixteenth day of April, one thousand eight 
hundred and thirty-four, (after his location,) he 
rented the premises in dispute, to the defendant, 
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for one year, and that the same expired on the six- 
teenth day of April, eighteen hundred and thirty- 
five: that he received the rent agreed upon, which 
renting and reception of rent, was under the super- 
intendence of a deputy marshal, of the United 
States for this State. 

The defendant, after having duly proved the 
same, offered to read to the jury, a writing under 
seal, entered into between the plaintiff and defen- 
dant, on the twenty-sixth of October, eighteen hun- 
dred and thirty-five, which recites, that the plain- 
tiff is entitled to a half section of land, by the trea- 
ty of the twenty-fourth of March, eighteen hundred 
and thirty-two, between the United States, and 
the Creek tribe of Indians, particularly described 
in the locating agent’s books, (to which reference, 
is made,) and on which defendant then lived; which 
said land, the plaintiff agreed to sell and convey to 
the defendant, for one thousand dollars. The plain- 
tiff further bound himself, to perfect the title to 
the land, unto the defendant, his heirs, &c. as soon 
as the President of the United States directed the 
manner in which the conveyance should be made. 
If the President should not direct the manner in 
which the conveyance should be made, before the 
expiration of five years from the date of the treaty, 
the plaintiff obliged himself to procure a patent un- 
der the treaty, and forthwith to execute good and 


legal titles. The plaintiff also bound himself, to , 


keep and maintain the possession and enjoyment of 
the defandant in and to the land, unti! he should 
perfect his title to the same. 

oP. 52, 
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The defendant obliged himself to pay to the 


. plaintiff, the purchase money, so soon as the title 


undertaken to be made, should be consummated. 
The parties bind themselves, each to the other, in 
the sum of two thousand dollars, for the perform- 
ance of their respective undertakings. 

It is lastly agreed, that the contract of the par- 
ties, shall only take effect, in the event of a contract 
previously made between the plaintiff and Brasher 
& M’Elderry, for the sale of the same land, being 
declared void. 

To the reading of this agreement to the jury, 
the plaintiff objected, but his objection was over- 
ruled, and the correctness of this decision is the on- 
ly question presented for revision. 

The relation of landlord and tenant, being shewn 
by the plaintiffs testimony, the admission of the 
subsequent contract, raises the question as to its 
validity, either as an agreement to sell, or a license 
to occupy. 

By the second article of the treaty of eighteen 
hundred and thirty two, one section of land is to be 
allotted to “ninety principal chiefs of the Creek 
tribe,” and to every other head of a Creek family, 
one half section each. By the third article, it is 
stipulated, that “these tracts may be conveyed by 
the persons selecting the same, to any other person, 
for a fair consideration, in such manner as the Pres- 
ident may direct. The contract shall be certified 
by some person appointed for that purpose, by the 
President, but shall not be valid, until the Presi- 
dent approves the same. A title shall be given by 
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the United States, on the completion of the pay- 
ment.” 

The last recited article of the treaty, imposes 
checks upon the contracts of the Indian reservees, 
in regard to their lands, in requiring,— 

First—That the President may direct the man- 
ner in which they shall be conveyed. 

Second—In requiring the contract to be certified 
by some person, appointed for that purpose by the 
President; and, 

Lastly—In declaring that a contract, “shall not 
be valid, until the President approves the same.” 

Waiving the consideration of the question, wheth- 
er any contract of sale be good, unless the form be 
prescribed —we think it indispensable to the va- 
lidity of every such contract, that it should be cer- 
tified by the agent provided for, and receive the 
approval of the President. And this conclusion is 
attained, not by the application of any rule of con- 
struction, but by the express terms of the treaty 
itself, which declares, that it “shall not be valid, 
untilthe President approves the same.” 

The agreement in question, was not only, not 
certified and approved, nor ever contemplated a 
certification or approval; but it provides, expressly, 
that a conveyance of title, afterwards to be made, 
shall be perfected. The contract then, never 
having become valid, as a conveyance, operating 7m 
presenti, or as a stipulation for one to be executed 
in futuro,—for the want of these essentials, 7¢ did not 
unsettle the relation of landlord and tenant,—but. the 
defendant still continued a tenant at sufferance to 
the plaintiff. 








412 





CASES DETERMINED 





CLARLITKO US$ ELLIOTT. 





The undertaking to protect the defendant in the 
possession and enjoyment of the plaintifl’s land, 
was not a distinct and substantive agreement, but 
dependent upon the principal contract for the sale 
and conveyance. And this, as has been shewn, 
never having acquired validity, all dependent stip- 
ulations must be in the same predicament. 

This view being decisive of the case, we are re- 
lieved from considering the other points discussed 
at the bar. 

The judgment is reversed, and the cause reman- 
ded to the Circuit Court, that the proper direction 
may thence issue, to the justice of the peace who 
tried the cause, (or his successor,) requiring the is- 
suance of a ventre facias, de novo. 


HOPKINS, C. J. not sitting. 
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Touching certain requisites indispensable to the pro- 
bate of a deed. 

Concerning the title to lands originating under the 
treaty of the 24th of March, 1832, between the 
United States and the Creek tribe of Indians,* 


1. The act of 1812, which prescribes the mode in which the 
probate of deeds may be taken, sets out a form, which, in 
substance, must be pursued; and a deviation from the 
mode prescribed in the act, is ground of error. 

2. The essentials required in a probate, under this statute, 
are, that the witness should swear,—to the subscription of 

all the parties, setting out their names; that the witnesses 
subscribed, in the presence of the maker of the deed, and 
in the presence of each other, and on the day and year 
named in the deed. 

3. Where the probate of a deed only set forth,—that a sub- 
scribing witness appeared, and made oath, that he saw the 
same signed, sealed and delivered, for the purposes therein 
mentioned, and that B. and H. signed the same, at the time 
said deed was executed, as witnesses,—held defective, ag 
omitting the essential requisites of the statute of 1812. 

4, A grant for lands from certain persons of the Creek tribe 
of Indians, to whom the chiefs and head men had assign- 
ed the same, in pursuance of the treaty of }the 24th of 
March, 1832, will not support an action of ejectment; the 


* The cases arising under rights acquired, or supposed to be acquired, 
by virtue of the treaty between the United States and the Creek tribe of 
Indians, of the 24th of March 1832, and the various constructions placed 
upon the several provisions of that treaty,—together with the necessity of 
having the treaty ina situation for frequent reference,—have induced the 
reporter to publish the treaty, in hee verba. 
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patent for the same not having issued, until after suit com- 
menced. 

5. Semble,—That if the assignees from the Creek tribe, un- 
der the provisions of the treaty of the 24th of March, 1832, 
had received the assignment, and had been located on the 
land; or if the land had been located, and designated as 
reserved for this purpose by the locating agent, and then 
assigned before the commencement of the suit:—under 
such a state of things, an inchoate legal title would have 
vested, which would have been perfected by a patent sub- 
sequently issued, and in view of which, the action could 
yet have been sustained, 





ARTICLES OF A TREATY made at the city of Wash- 
ington, between Lewis Cass, thereto specially au- 
thorised by the President of the United States, 
and the Creek tribe of Indians. 

Article 1. The Creek tribe of Indians, cede to 
the United States, all their land East of the Missis- 
sippi river. 

Article II. The United States engage to survey 
the said land, as soon as the same can be conven- 
iently done, after the ratification of this treaty, and 
when the same is surveyed, to allow ninety princi- 
pal Chiefs of the Creek tribe, to select one section 
each, and every other head of a Creek family, to 
select one half section each, which tracts shall be 
reserved from sale for their use, for the term of five 
years, unless sooner disposed of by them. A cen- 
sus of these persons shall be taken, under the di- 
rection of the President, and the selections shall 
be made so as to include the improvements of each 
person, within his selection, if the same can be so 
made, and if not, then all the persons belonging to 
the same town, entitled to selections, and who can- 
not make the same, so as to include their improve- 
ments, shall take them in one body in a proper form. 
And twenty selections shall be selected, under the 
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In error to the Circuit Court of Benton county. 

On the twenty-sixth day of April, eighteen hun- 
dred and thirty-six, William M’Gehee and John H. 
Thomas, sued out their writ of trespass to try title 
against the plaintiff in error, to recover possession 
of the South-west quarter of section twenty-six, 
township fourteen, range eight, East,—of the Coosa 
land district, containing one hundred and sixty 
acres, more or less, lying in Benton county. 

On this writ, they declared at spring term, eigh- 





direction of the President, for the orphan children 
of the Creeks, and divided and retained or sold 
for their benefit as the President may direct. Pro- 
vided however, that no selections or locations un- 
der this treaty, shall be so made as to include the 
agency reserve. 

Article III. These tracts may be conveyed by 
the persons selecting the same,to any other persons 
for a fair consideration, in such manner as the 
President may direct. The contract shall be cer- 
tified by some person appointed for that purpose 
by the President, but shall not be valid ’til the 
Pesident approves the same. A title shall be given 


< 5 
by the United States, on the completion of the pay- 


meni. 

Article IV. At the end of five years, all the 
Creeks entitled to these selections, and desirous of 
remaining, shall receive patents therefor, in fee 
simple, from the United States. 

Article V. All intruders upon the country hereby 
ceded, shall be removed therefrom, in the same 
manner as intruders may be removed by law, from 
other public land, until the country Is surveyed, and 
the selections made; excepting however, from this 
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teen hundred and thirty-six, and to the declaration 
there was a plea of, “not guilty.” 

On the trial of the cause, Spring term eighteen 
hundred and thirty-seven, the defendants in error, 
offered:in evidence, in support of their action, a 
deed from Benjamin Marshall, James Islands, Oseo- 
let Fixico and William M’Gilvery, dated the twenty- 
sixth day of October, eighteen hundred and thity- 
five, containing the following recitals. 

“Whereas a treaty between the United States 





provision, those white persons who have made their 
own improvements, and not expelled the Creeks 
from theirs. Such persons may remain ‘til their 
crops are gathered. After the country is surveyed 
and the sclnctines made, this article shall not oper- 
ate upon that part of it, not included in such selec- 
tions. But intruders shall, in the manner betore de- 
scribed, be removed from these selections, for the 
term of five years, from the ratification of this 
treaty, or until the same are conveyed to white 
ersons, 

Article VI. ‘Twenty-nine sections im addition to 
the foregoing, may be located, and patents for the 
same, shall “then issue to those persons, being 
Creeks, to whom the same may be assigned by the 
Creek tribe. But whenever the grantees of these 
tracts possess improvements, such tracts shall be 
so located as to include the improvements, and as 
near as may be, in the centre. And there shall 
also be granted, by patent, to Benjamin Marshall, 
one section of land, to include his improvement on 
the Chattahoochee river, to be bounded for one 
mile, in a direct line, along the said river, and to 
run back for quantity. There shall also be grant- 
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of America and the Creek tribe of Indians, was 
made and concluded at the city of Washington, on 
the twenty-fourth day of March, in the year of our 
Lord, one thousand eight hundred and thirty-two; 
and by the second article of said treaty, after the 
general cession of the lands of said tribe, East of 
the Mississippi, certain parcels of land were allow- 
ed and reserved to the principal chiefs and heads 
of families of said tribe. And also, further, by the 
first part of the sixth article of said treaty, other 





ed to Joseph Bruner, a colored man, one half sec- 

tion of land, for his services as an interpreter. 
Article VIL. All the locations authorised by this 

treaty, with the exception of that of Benjamin “Mar- 


shall, shall be made in conformity with the lines of ° 


the surveys; and the Creeks relinquish all claim for 
improvements. 

Article VIIf. An additional annuity of twelve 
thousand dollars, shall be paid to the Creeks forthe 
term of five years, and thereafter the said annuity, 
shall be reduced to ten thousand dollars, and shall 
be paid for the term of fifteen years. All the annu- 
ities due to the Creeks, shall be paid in such man- 
ner as the tribe may direct. 

Article IX. For the purpose of paying certain 
debts due by the Creeks, and to relieve them in 
their present distressed condition, the sum of one 
hundred thousand dollars, shall be paid to the Creek 
tribe, as soon as may be, after the ratification here- 
of, to be applied to the payment of their just debts, 
and then to their own relief, and to be distributed 
as they may direct, and which shall be in full con- 
sideration of all improvements. 

Article X. The sum of sixteen thousand dollars 
shall be allowed as a compensation to the delega- 

5 P. 53. 
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lands were allowed to said tribe, in the words fol- 
lowing, viz: ‘“T'wenty-nine sections, in addition to 
the foregoing, may be located, and patents for the 
same shall then issue to those persons being Creeks, 
to whom the same may be assigned by the Creek 
tribe.” And whereas, at a general council of said 
nation, and of the principal chiefs and head men of 
the nation assembled, began and held, at the house 
of Peter Dudley, Esq. in the county of Tallapoosa, 
on the second day of October, in the year of our 





tion sent to this place, and for the payment of their 
expenses, and of the claims against them. 

Article XI. The following claims shall be paid 
by the United States. 

For ferries, bridges and causeways, three thou- 
sand dollars, provided the same shall become the 
property of the United States. 

For the payment of certain judgments obtained 
against the Chiefs, eight thousand five hundred and 
seventy dollars. 

For losses; for which they suppose the United 
States responsible, seven thousand seven hundred 
and ten dollars. 

For the payment of improvements, under the 
treaty of 1826, one thousand dollars. 

The three following annuities shall be paid for 
hfe. | 

To Tuske-hew-haw-Cusetaw, two hundred dol- 
lars. 

To the Bhnd Uchu King, one hundred dollars 

To Neah Mico, one hundred dollars. 

There shall be paid the sum of fifteen dollars, 
for each person who has emigrated without ex- 
pense to the United States, but the whole sum al- 
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Lord, one thousand eight hundred and thirty-five; 
by virtue of the right and power, in said tribe, by 
the last mentioned article of the treaty aforesaid, 
vested, the said tribe relinquished, released, assign- 
ed over and conveyed, unto Benjamin Marshall, 
James Islands, William M’Gilvery and Oseolet 
Fixico, of said tribe, all their right, title, property 
and interest in and to, twenty-three sections and one 
half, of said twenty-nine sections, allowed and lo- 
cated as aforesaid.” 


lowed under this provision, shall not exceed four- 
teen hundred dollars. 

There shall be divided among the persons, who 
suffered in consequence of being prevented from 
emigating, three thousand dollars. 

The land hereby ceded, shall remain as a fund 
from which all the foregoing payments, except those 
in the ninth and tenth articles, shall be paid. 

Article XII. The United States are desirous that 
the Creeks should remove to the country West of 
the Mississippi, and joi their countrymen there, 
and for this purpose it is agreed, that as fast as the 
Creeks are prepared to emigrate, they shall be re- 
moved at the expense of the United States, and 
shail receive subsistence while upon the journey, 
and for one year after their arrival at their new 
homes—Provided, however, that this article shall 
not be construed, so as to compel any Creek Indian 
to emigrate, but they shall be free to go or stay, as 
they please. 

Article XIIJ. There shall also be given to each 
emigrating warrior, a rifle, moulds, wiper and am- 
munition, and to each family, one blanket. Three 
thousand dollars, to be expended as the President 
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—————. 


The conveyance then goes on to mention the 
number, &c. of the sections, and includes section 
twenty-six, township fourteen, range eight, the 
South-west qurrter of which is sued for: after which 
follows the habendum, to William M’Gehee and 
John H. Thomas, covenants of warranty, and that 
the grantors were authorised by the assignment 
from the Creek tribe, to convey, &c. The consid- 
eration was thirty-three enened dollars in hand 
paid. The deed was signed, sealed and delivered 





may direct, shall be allowed for the term of twenty 
vears, for teaching their children. As soon as h: alf 
their people emigrate, one blacksmith shall be al- 
lowed them, and snother when two-thirds emigrate, 
together with one ton of iron and two hundred 
weight of steel, annually, for each blacksmith.— 
These blacksmiths -shall be supported for twenty 
years. 

Article XIV. The Creek country West of the 
Mississippi, shall be solemnly guaranteed to the 
Creek Indians, nor shall any State or Territory 
ever have a right to pass laws for the government 
of such Indians, but they shall be allowed to gov- 
ern themselves, so far as may be compatible with 
the genera! Jurisdiction which Congress may think 
proper to exercise over them. And the United 
States, will also defend them from the unjust hos- 
tilities of other Indians, and will also, as soon as the 
boundaries of the Creek country, West of the Mis- 


.SIssippi are ascertained, cause a patent or grant to 


be executed to the Creek tribe, agreeably to the 
third section of the act of Congress of May 2d, 
1830, entitled, “An act to provide for an exchange 
of lands with the Indians, residing in any of the 








JUNE TERM, 1837. 





FIPPS VS M’GEHEE et al. 





in the presence of H. G. Barclay, R. D. Roland and 
John B. Hogan, subscribing witnesses. 

The deed contained a certificate from the clerk 
of the County Court of Benton county, that it was 
filed and duly recorded in his office. 

The following is the affidavit, upon which, it ap- 
pears to have been admitted to record: 

“State of Alabama, ) 

Benton county. § 

Personally appeared before me, M. M. Houston, 


c As) 





States or Territories, and for their removal West 
of the Mississippi - 

Article XV. ‘This treaty shall be obligatory on 
the contracting parties, as soon as the same shall be 
ratified by the United States. 

In testimony whereof, the said Lewis Cass, and 
the undersigned C hint all the said tribe, have here- 
unto set their hands, at the city of Washington, this 
24th day of March, A. D. 1852. 

LEWIS CASS, 

Opothleholo, his x mark. 
Tuchebatcheehadgo, his x mark. 
Efiematla, his x mark. 
Tuchebatche Micco, his x mark. 
Tomack Micco, his x mark. 
William McGilvery. his x mark. 
Benjamin Marshall. 

In the presence of Samuel Bell, William R. King, 
John Tipton, William Wilkings, C. C. Clay, J. 
Speight, Samuel W. Mardis, J. C. Isacks, John 
Crowell, I. A. 

Benjamin Marshall, 

Thomas Carr, Interpreters. 


John H. Brodnax. 
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clerk of the County Court of Benton county, afore- 
said, R. D. Roland, one of the subscribing witness- 
es ‘to the foregoing deed of conveyance, from B. 
Marshall, and others, to William M’Gehee and John 
H. Thomas, and made oath, that he saw the same, 
signed, sealed and delivered, for the purposes there- 
in mentioned, and that Hugh G. Barclay, and John 
B. Hogan, signed the same, at the time said deed 
was executed, as witnesses. Given under my hand, 
&e.” 

The plaintiff in error objected to the admission 
of this deed in evidence, because: 

1. The deed was not so authenticated, as to au- 
thorise it to be read, without further proof. 





Now, THEREFORE, BE IT KNown, That I, Andrew 
Jackson, President of the United States of America; 
having seen and considered said treaty, do, in pur- 
suance of the advice and consent of the Senate, as 
expressed by their resolution of the second of April, 
one thousand eight hundred and thirty-two, accept, 
ratify and confirm the same, and every clause and 
article thereof. 

In Testimony whereof, \ have caused the seal of 
the United States to be hereunto affixed, having 
signed the same with my hand. 

Done at the city of Washington, this fourth day 

of April, in the year of our Lord, one 
[L.8.] thousand eight hundred and thirty-two, 
and of the Independence of the United 
States, the fifty-sixth. 
ANDREW JACKSON 

By the President. 

Epw. Livinaston, 
Secretary of State 
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2. There was no evidence to shew that grantors 
had any estate to convey. 

3. There was no evidence aside from the recitals 
contained in the deed, to shew that the Creek tribe 
had made to the grantors the assignment, contem- 
plated in the sixth article of the treaty, made be- 
tween the tribe and the Untied States, under which 
they claimed. 

The Court ruled, that defendants in error might 
commence their proof of title, with the convey- 
ance to them, but that, nevertheless, they would be 
bound to trace it to its source, as the deed offered 
did not amount to a complete title: That this ques- 
tion only involved the course of proof, and defen- 
dants in error might commence at either end of the 
chain of title. But the deed was permitted to 
be read, solely as evidence of a conveyance from 
grantors to defendants in error, and not as evidence 
of any of its recitals; for proof of which the Court 
charged expressly, it was wholly insufficient. Un- 
der these views, the deed was read to the jury, not- 
withstanding the objections of plaintiff in error. 

A patent was then offered in evidence, from the 
government of the United States, to James Islands, 
and the other grantors, in the deed before mention- 
ed, for the lands to which this action applies, which 
patent was as follows: 

“The United States of America: 

“To all whom these presents shall come, greeting. 

“Whereas, under the sixth article of the treaty, 
made and concluded at the city of Washington, on 
the twenty-fourth day of March, in the year of our 
Lord, one thousand eight hundred and _ thirty-two, 
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between the United States and the Creek tribe of 
Indians,—by which it was provided, that twenty- 
nine sections should be located, and patents for the 
same be issued, to those persons, being Creeks, to 
whom the same might be assigned by the Creek 
tribe. The chiefs and head men of the said tribe, in 
council, on the seventh day of October, in the year 
of our Lord, one thousand eight hundred and thirty- 
five, assigned to James Islands, William M’Gilvery, 
Benjamin Marshall, Oseolet Fixico, of the said 
tribe, section twenty-six, in township fourteen, of 
range eight, containing six hundred and twenty 
acres, in the Coosa land district, in the State of Ala- 
bama as being one of the sections to which the 
said tribe was entitled, under the said sixth article; 
and that assignment having been approved by the 
President of the United States, on the sixteenth 
day of April, in the year of our Lord, one thousand 
eight hundred and thirty-six: Now KNow ye, that 
there is therefore granted by the United States, unto 
the said James Islands, William M’Gilvery, Ben- 
jamin Marshall, and Oseolet Fixico, and to their 
heirs and assigns forever, the tract of land above 
described, to have and to hold the said tract, with 
the appurtenances, unto the said James Islands, 
William M’Gilvery, Benjamin Marshall and Ose. 
olet Fixico, and to their heirs and assigns, forever. 

“In testimony whereof, I, Andrew Jackson, Pre- 
sident of the United States, have caused these let- 
ters to be made patent, and the seal of the General 
Land Office to be hereunto affixed. 

“Given under my hand, at the city of Washing- 
ton, on the eighteenth day of November, in the 
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year of our Lord, one thousand eight hundred and ° 
thirty-six, and of the independence of the United 
States, the sixty first. 
By the President, 
ANDREW JACKSON. 

A. J. DONELSON, Sec’ry. 

Recorded, vol. Ist, P. 2. 
Creek Patents. 
Hopson M. Garuanp, Recorder 
of the General Land Office,” 


This patent was objected to by the plaintiff in 
error,— 

1. Because its date was long subsequent to the 
commencement of the action. The action was com- 
menced on the twenty-sixth day of April, eighteen 
hundred and thirty-six, and the patent offered, bore 
date the eighteenth day of November of the same 
year. 

2. Because there was no evidence which coupled 
it with the deed first above mentioned. 

The Court overruled the objections, and the pa- 
tent was read to the jury. 

The Court charged, that the patent was suff- 
cient evidence of the assignment to Islands, and the 
other grantors in the deed first above recited, and 
that the patent and deed together, formed a suffi- 
cient title to enable defendants in error, to recover, 
if the jury were satisfied from the other proof, that 
plaintiff in error was in possession. 

The jury returned a verdict for the plaintiffs be- 
low, and assessed their damage, at seventy-five 
dollars. 
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The bill of exceptions stated, that on the trial of 
the cause, the plaintiffs, as one link in their chain 
of title, offered in evidence, a deed, the copy of 
which, with its authentications, were annexed to 
the bill, and made part of it: That its introduction 
was objected to by defendant. 

First,—Because it was not so authenticated as 
to authorise it to be read without further proof. 

Secondly,—Because there had been no evidence 
to shew that the grantors, had any estate to con- 
vey; and 

Thirdly—Because there was no evidence, aside 
from the recitals in the deed, to shew that the Creek 
tribe had made to the grantors, the assignment 
contemplated in the sixth article of the treaty, made 
between said tribe and the United States, under 
which article they claimed. 

The presiding Judge ruled, that the plaintiffs 
would not be restricted from commencing their 
proof of title, with the conveyance to the plaintiffs: 
But that they, nevertheless, would be bound to 
trace it to its source, as the deed proposed, did not 
amount to a complete title: That the objections 
only involved the course of proof, and so the plain- 
tiffs might commence at either end of their chain 
of title. ‘The deed was permitted to be read, alone 
as evidence of a conveyance from the grantors to 
plaintiffs, and not as evidence of its recitals —for 
proof of which it was expressly charged to be 
wholly insufficient. With these views, the deed 
was permitted to be read to the jury, although ob- 
jected to by the defendant. 

The bill further stated, that plaintiffs then offer- 
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ed in evidence, a patent from the government of the 
United States, to James Islands and others, gran- 
tors in the deed before mentioned, for the lands 
sought to be recovered in the action. A copy of 
the patent is annexed to the bill, and makes part 
of it, and is the same as already set forth: That de- 
fendent objected to the reading of the patent, on the 
ground that its date was long subsequent to the 
commencement of the action, and because there was 
no evidenee that coupled it with the deed: That 
the Court overruled the objections, and the patent 
was read to the jury: 

That the Court had charged the jury, that the 
patent was suflicient evidence of the assignment to 
M’Gilvery, and the other obligors in the deed just 
above recited; and that the patent and deed togeth- 
er, formed a sufficient title to enable the plaintiffs to 
recover, if the other proof satisfied them, that the 
defendant was in possession, &c. 

To the charge as to the influence of the patent, 
and as to the deed seperately, forming a sufficient ti- 
tle to authorise a recovery, the billstated, the de- 
fendant excepted, and as to all the matters above 
set forth. 


Martin for plaintiff in error. Chilton, contra: 


GOLDTHWAITE, J.—On the trial of this 
cause, the defendants in error, offered the following 
evidence of title to support their action: 

First—A deed from Benjamin Marshall, James 
Islands, Oseolet Fixico and William M’Gilvery, 
dated, twenty-sixth of October, eighteen hundred 
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and thirty-five, conveying to them, the land, the 
subject of controversy. ‘This deed recites, that by 
virtue of the treaty of the twenty-fourth of March, 
eighteen hundred and thirty-two, twenty-nine sec- 
tions of land, out of the country ceded, might be 
located, and patents for the same, should be issued 
to those persons, being Creeks, to whom the same 
should be assigned by the Creek tribe: That at a 
general council of the Creek nation, and of the 
chiefs and head-men of the nation, assembled at 
the house of Peter Dudley, on the second day of Oc- 
tober, eighteen hundred and thirty-five, the said tribe, 
by virtue of the power in them vested by the trea: 
ty, relinquished, released, assigned over, and con- 
veyed, to Benjamin Marshall, James Islands, Wil- 
liam M’Gilvery and Oseolet Fixico, all their right, 
title, property and interest, in and to, twenty-three 
and a half sections, out of the twenty-nine, allowed 
and located, as aforesaid, designating twenty-three 
and a half sections by number, &c. among which 
is found the one the subject of this suit; after which 
follows the habendum to the defendants in error, 
and covenants of warranty of title, and that the 
grantors were authorised by the said assignment 
from the Creek tribe, to convey, &c. 

The introduction of this deed was opposed by 
the plaintiffs in error, for several reasons : 

1. Because it was not so authenticated, as to 
authorise it to be read in evidence without further 
proof. 

2. Because there was no evidence to shew that 
the grantors had any title to convey. 

3, Because there was no evidence aside from th 
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recitals of the deed, to shew that the Creek tribe 
had made to the grantors the assignment contem- 
plated by the treaty of eighteen hundred and thir- 
ty-two. 

The presiding Judge ruled, that the defendants 
in error, would not be restricted from commencing 
the proof of title, with the conveyance to them, but 
they would nevertheless be bound to trace their 
title to its source,—the deed not amounting to a 
complete title:—That this question only involved 
the course of proof, and so the defendants in error 
might commence at either end of their chain of ti- 
tle. The deed was permitted to be read, alone as 
evidence of conveyance, from the grantors therein 
named, to the defendants in error, and not as evi- 
dence of any of its recitals; for proof of which, it 
was charged to be wholly insufficient. With these 
views, the deed was allowed to be read to the jury, 
notwithstanding the objection of the plaintiff in 
error. 

Second.—A patent from the: United States to 
the grantors in the said deed, for the section of land 
sued for, dated eighteenth of November, eighteen 
hundred and thirty-six, which patent recites, that 
under the sixth article of the treaty of eighteen 
hundred and thirty-two, it was provided that twen- 
ty-nine sections of land should be located, and 
patents for the same should be issued to those per- 
sons, being Creeks, to whom the same might be as- 
signed by the Creek tribe. That the chiefs and 
head men of the said tribe, in council, on the se- 
venth day of October, eighteen hundred and thirty- 
five, assigned to James Islands, William M’Gilvery, 
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Benjamin Marshall and Oseolet Fixico, of the said 
tribe, the section of land in dispute, as one of the 
sections to which the said tribe was entitled, under 
the sixth article of the treaty, and that the said as- 
signment having been approved by the President of 
the United States, on the sixteenth of April, eigh- 
teen hundred and thirty-six, there was granted, &c. 

' The introduction of this patent, was opposed for 
the reasons : 

1. Because it bore date subsequent to the institu- 
tion of this suit. 

2. Because no evidence coupled the deed with 
the patent. 

These objections were overruled, and the patent 
read in evidence to the jury. 

The Court charged, that the patent was suffi- 
cient evidence of the assignment to M’Gilvery, and 
the other grantors in the deed, given in evidence; 
that the patent and deed together formed a suffi- 
cient title, to enable the defendants in error to re- 
cover, if the other proof satisfied them, that the 
plaintiff in error, was in possession. 

The admission of this evidence, and the charge 
given, were excepted to by the plaintiff in error, 
and the questions arising thereon, have now to be 
examined by this Court. ‘They may be considered 
in the following order. 

1. The correctness of the charge of the Court on 
the title, exhibited by the deed and patent intro- 
duced. 

2. The objection to the introduction of the pa- 
tent. : 

3. The objection to the introduction of the deed. 
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The title of the defendants in error, has its in- 
ception in the sixth article of the treaty of eighteen 
hundred and thirty-two, with the Creek tribe of 
Indians, which article is as follows: 

“Twenty-nine sections, in addition to the forego- 
ing, may be located, and patents for the same, shall 
then issue, to those persons, being Creeks, to whom 
the same may be assigned by the Creek tribe. But 
whenever, the grantees of these tracts, possess im- 
provements, such tracts shall be so located, as to 
include the improvements, as near as may be, in 
the centre.” : 

If this article was to be construed, without con- 
sidering the previous provisions of the treaty, or 
without a particular examination of its phraseolo- 
gy, aserious doubt might be entertained, whether 
any legal estate was intended to be created, in 
those sections of land, before the issuing of a pa- 
tent. But there is an evident intention, pervading 
the whole treaty, that the Indian reservees, of what- 
ever description, (and there are several,) were in- 
tended to be put in possession, before the granting 
of any evidence of title, by patent, or any written 
evidence, equivalent thereto; and that this possess- 
sion was intended to be protected against all in- 
trusion. So, likewise, it is evidently contemplated, 
that after a reservation is designated by location, 
the individual Indian entitled to the same, might 
apply to the officers of the government, and be 
placed, by the strong arm of power, in the actual 
possession of his lands. ‘l'o deny to the peaceful 
action of Courts of law, a power which has been 
claimed to be exercised, on a summary application, 
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by an executive officer of the government, would 
present a solecism, which we are not disposed to 
admit. ‘Thus, the fifth article of the treaty provides, 
“that all intruders upon the country hereby ceded, 
shall be removed therefrom, in the same manner 
as intruders may be removed, by law, from other 
public lands, until the country is surveyed, and 
the selections made; excepting however from this 
provision, those white persons, who have made 
their own improvements, and ‘not expelled the 
Creeks from theirs: such persons may remain until 
their crops are gathered: afler the country ts survey- 
ed, and the selections made, this article shall not ope- 


rate upon that part not included in such selections.— 
But intruders, shall, in the manner before described, 
be removed from these selections, for the term of five 
years, from the ratification of this treaty, or until con- 
veyed to white persons. . 

The portions of this article which are italicised, 
clearly show, that it was contemplated by the par- 
ties to the treaty, that there might be an immediate 
occupation of a reservation, although not before set- 
tled, and that it was the duty of the government to 
place the Indian entitled in possession, if required. 
This, in our opinion, created an inchoate legal ti- 
tle, capable of being enforced in a court of law— 
and this title attached immediately on location. 

No mode, it is true, is designated by the treaty, 
by which the locations are to be ascertained and 
allotted; but it follows, ez necessitate rez, that the 
power which is required by the terms of the treaty, 
to place the reservee in possession, must have the 
right to determine where the individual shall be al- 
lotted. 
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The sixth article of the treaty quoted above, is 
not worded with accuracy. ‘It uses the term gran- 
tees in the same sense as assignees. “ Whenever, 
(is the expression,) the grantees of these tracts pos- 
sess improvements, such tracts shall be so located, 
as to include the improvements, as near as may be, 
in the centre.” All grants must designate the 
land granted under our system of surveys, (which 
is recognised by the treaty,) and consequently no 
location could be made after a grant. The loca- 
tion should precede it. 

So, it is conceived, the assignment to, or designa- 
tion of the individual, who is to have one or more 
of the sections reserved by this article, should pre- 
cede the location, and whenever these two acts, 
have taken place, to wit, the designation of the in- 
dividual, by assignment from the tribe, and his loca- 
tion by the proper officer of the government, ora 
location first, and an assignment afterwards,—the 
legal inchoate title attaches, which is made com- 
plete by patent from the United States. 

If the grantors in the deed, introduced by the 
defendants in error, had received an assignment 
from the Creek tribe, and had been located on the 
land in question; or if the land had been located 
and designated as reserved for this purpose, by the 
locating agent, and then assigned before the com- 
mencement of suit, to the said grantors, the right of 
the defendants in error, could not be gainsayed, but 
under the decision, made in the case of Jones & Par- 
sons’ heirs vs Inge and Mardis’ heirs, (see ante this 
volume, page 327,) the patent having been issued 
after the suit was instituted, could not by relation, 
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extend back so as to support the action, and there 
was, therefore, no title in evidence, to support the 
action.—Downey vs Gallagher, 2 Sergt. & R. 455. 
If the authentication of the deed, was such as to 
authorise it to be read in evidence, it was properly 
enough admitted, as evidence of a conveyance to the 
defendants in error; and for the reasons stated by 
the Court, it was not its province to direct the par- 
ticular manner in which the title should be intro- 


- duced before the jury. 


But in deciding that the certificate endorsed on 
the deed, was sufficient to warrant its introduction, 
the Court fell into a manifest error. 

The act of eighteen hundred and twelve, (Aikin’s 
Dig. 89.) which prescribes the mode in which the 
probate of deeds may be taken, sets out a form, of 
which the substance must be pursued. It requires 
the witness to swear to the subscription of all the 
parties setting out their names,—that the witness- 
es subscribed in the presence of the maker of the 
deed, and in presence of each other,—and on the 
day and year named in the deed. The last of these 
requisites is certainly, a most material one, as it 
presents the only check against an ante-dated deed, 
being admitted to probate, as genuine. No suspi- 
cion attaches to the present case, but inasmuch as 
the certificate shewn, is fatally defective, in all 
these particulars, it should not have been admitted, 
without proof of its execution. 

It follows from these views, that the judgment 
rendered below, was erroneous, and must be re- 
versed; and if desired, the cause will be remanded. 


HOPKINS, C, J. not sitting. 
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As to the lability of a parent, for goods furnished 


his child during minority. 


As to the sufficiency of evidence in such cases. 
As to instructing a jury in case of a want of evidence. 
As to the grounds for reversing gudgment, and reman- 


t. 


ding a cause. 


A father is not bound by the contract of the son, even for 
articles suitable and necessary, unless an actual authority 
be proved, or the circumstances be sufficient to imply one. 


. Where there is a clear omission of parental duty, in provi- 


ding for the maintenance of a child, the law subjects the fa- 
ther to the payment for necessaries furnished by a third 
person, upon the ground, that a} neglect of duty in this 


~ behalf, implies an authority to bind the parent. 


or 


. Ifa father abandon his duty, so that his infant child is 


forced to leave his house, he is liable for a suitable mainte- 
nance ; but where the son voluntarily leaves his father’s 
house, the authority of the father to purchase necessaries, 
is not implied. 


. Whether the authority of a parent can be inferred from the 


proof, is a question of fact for the jury. 


. Where noevidence is given from which an authority is in- 


ferrible, the Court may instruct the jury, that the case is not 
made out; but where the slightest testimony is introduced, 
such instruction should never be given. 


. Where no evidence is given ftom which the authority of a 


parent is inferrible, and the Court refuse upon application, 
to charge the jury to that effect, such refusal is an error, 
for which the judgment will be reversed and the cause re- 
manded. 


In error to Franklin Circuit Court, 
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This was a case in which the plaintiff below had 
furnished articles to a son, a minor, a pupil at a li- 
terary institution, and sought to charge the father. 

The case was tried before a magistrate, who gave 
judgment for the defendant. The case being re- 
moved to the Circuit Court, plaintiff obtained a 
verdict, whence it was removed to this Court by 
writ of error. 

The bill of exceptions stated—that on the trial 
of the cause, it was proved by the defendant in er- 
ror, that the articles sued for were furnished to the 
son of the plaintiff in error, a youth about eighteen 
years of age, who was a pupil in a college in the 
town where defendant in error lived; and that the 
plaintiff in error lived about eighteen miles from 
the college. 

There was no proof of any authority from the 
father to contract the account with the defendant 
in error. Whereupon, the plaintiff in error moved 
the Court to charge the jury, that under the proof, 
in this cause, the plaintiff in error was not liable, 
even for necessaries. Such instruction, the Court 


| refused to give. To which refusal of the Court to 


charge as aforesaid, plaintiff in error excepted, &c. 


Ormond, for plaintiff in error. 
Nooe, contra. 


COLLIER J.—This cause was commenced by 


/ summons, at the suit of the defendant in error, be- 


fore a justice of the peace of Franklin county; 
where a judgment being rendered against him, he 
appealed tothe Circuit Court of that county; and the 
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case being submitted to a jury, there was a verdict 
and judgment against the plaintiff in error. 

On the trial, a bill of exceptions was sealed by 
the Judge who presided, as follows: “it was proved 
by the plaintiff, that the articles sued for, were fur- 
nished to the son of the defendant, a youth about 
eighteen years of age, who was a pupil in a college 
in the town where the plaintiff lived,—that the de- 
fendant lived about eighteen miles from the college. 
There was no proof of any authority from the fa- 
ther, to contract the account with the plaintiff, 
whereupon, the defendant moved the Court to 
charge the jury, that under the proof in this case, 
the defendant was not liable, even for necessaries; 
which instruction the Court refused to give. To 
which refusal of the Court, to charge as aforesaid, 
the defendant, by his counsel, excepted, &c.” 

“A father is not bound by the contract of his son, 
even for articles suitable and necessary, unless an 
actual authority be proved, or the circumstances 
be sufficient to imply one. So long as the child 
continues under the direction and control of the 
father, it is left to the discretion of the parent, to 
determine what is necessary for him) unless it ap- 
| pear, that there is a clear omission of parental du- 


ty, in providing for his maintenance. “Where this \ 


is the case, the law subjects the father to the pay- 
/ ment for necessaries, furnished by a third person, 
‘\ upon the ground, that his neglect to do that, which 
_ natural, moral and municipal law, have prescribed 
| as aduty, implies an authority to bind the parent. — 
\(2 Kent’s Com. 162.) 


If a child leave his father’s house, to seek his for- 
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tune in the world, or avoid domestic discipline and 
restraint, or escape from justice, the authority of 
the father to purchase necessaries, is not implied — 
But if a father abandon his duty to his infant child, 
so that he is forced to leave his house, he is liable 
for a suitable maintenance—And the principle of 
the distinction is, that in the one case, the father is 
blameless, and in the other, blameable—( Angel vs 
McLellan, 16 Mass. 28.) 

It is a question of fact, whether ‘the authority of 
the parent, can be inferred from the proof, and con- 
sequently addresses itself to the jury. But if no 
evidence is given, from which an authority is in- 
ferrible, and none is in fact, insisted on, there can 
be no impropriety in the Judge, in instructing the 
jury, that the case is not made out. Such an in- 
struction, should however, never be given, where 
any testimony, though slight, is introduced. 

In the case before us, it is stated that “ there 
was no proof of any authority from the father 
to contract the account’with the plaintiff.’ Here 
there is an admission of record, that an _ indis- 
pensible link in the chain of the evidence, was 
wanting; and it would have been no usurpation 
of power, on the part of the judge, to have charged 
the jury, that the testimony did not entitle the de- 
fendant in error to a verdict, but a course of pro- 
cedure entirely legal. 

In the written suggestions which have been sub- 
mitted to us, by the defendant’s counsel, it is said, 
that the instructions actually given, were in con- 
formity with what we have supposed the law to be. 
In reply, it may be observed, that the bill of excep- 
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tions does not inform us, what instructions were 
given, but only what was refused. 

The charge asked for, considering the insufficien- 
cy of the proof, being proper, its refusal is an er- 
ror, for which the judgment is reversed, and the 
cause remanded. 


HOPKINS, C. J. not sitting. 

















The Honorable Arruur F. Hopkins, having re- 
signed during this term, Joun J. Ormonp, Esquire, 


was elected to fil! the vacancy, and the Court was 


organized as follows : 

The Hon. Henry W. Cotuier, Chief Justice. 
Hon. Henry Goupruwairte, Associate Justice. 
Hon. Joun J. Ormonp, Associate Justice, 














REPORTS 


THE DECISIONS 


oF 


THE SUPREME COURT OF ALABAMA: 


CONTINUATION OF 


JUNE TERM, 1837, 


SCOTT VS BRADFORD. 


Touching the construction of the statute of 1821, for 
the benefit of sureties. 


1 One notified by a surety, under the statute of 1821, to put 
in suit, any bond, billor note, held against a principal and 
surety, —is not bound first, to sue the principal. 

2. All that this statute requires, is, that on written notice 
fr m the surety, the creditor shall put the claim in suit, in 
a reasonable time, and prosecute the same with diligence, 
and failing to do so, the surety is discharged. 

3. And the benefit conferred on the surety, (by the first sec- 
tion of the same statute,) is, that if the creditor, omit to 
join the principal in the suit, the surety has the right, by 
notice to his principal, to get judgment against him, at the 


same titne judgment is obtained against himself, by the 


creditor. ; 


In error to the Circuit Court of Jackson county. 
This case was commenced before a magistrate in 
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Jackson county, and carried by writ of error, 
through the County and Circuit Courts, to this 
Court, as follows: 

On the seventh of April, eighteen hundred and 
thirty-four, the plaintiff in error, signed a sealed 
note, together with one L. Wood, and as security 
for Wood, by which they promised to pay, on the 
first day of January, thence ensuing, the sum of 
thirty-five dollars, to one J, 'T. Bradford, adminis- 
trator of L. James, for house rent, as witness their 
hands and seals, &c.; which note was placed in the 
hands of one Benjamin Coffey, as the agent of Brad- 
ford. Wood, it appears, subsequently removed to 
Huntsville, and after his removal, the plaintiff in 
error, gave notice to Coffey, as the agent of Brad- 
ford, that he was required tocommence an action on 
the note, and the note was handed to a magistrate 
for collection: And the magistrate issued his war- 
rant in favor of J. T. Bradford, administrator of L. 
James, deceased, for the use of Benj. Coffey, against 
L. Wood and R. T. Scott, which warrant was 
served on R. T. Scott. The constable returned L. 
Wood as not found. On the hearing, the magistrate 
gave judgment against R. T. Scott, for the debt 
and costs, who removed the cause by appeal to the 
County Court of Jackson county. 

And at the August term of the said Court, came 
a jury of good and lawful men, who on their oaths 
said, they found the issue in favor of Scott, and 
thereupon it was considered by the Court, that he 
.go thence without day, and recover of plaintiff, 
Bradford, his costs, by him expended, about his de- 
fence, &c. 
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And thereupon, Bradford carried the case, upon 
a bill of exceptions, to the Circuit Court of the 
same county; which bill stated, that upon the trial 
of the cause, the plaintiff introduced the note of de- 
fendant, and Scott proved that he signed the note 
as security for Wood. Plaintiff admitted that on 
the day of the date of the warrant, he had received 
a written notice from defendant tosue. Defendant, 
(Scott,) then produced a written notice, dated 
about the date of the warrant, from himself to 
plaintiff, to bring suit, directing plaintiff, that Wood 
the principal, was at Huntsville; but there was no 
proof that this notice was served upon plaintiff, 
other than that it appeared, that a notice, some- 
thing like the one produced by defendant, was seen 
upon a desk in a counting room, where ‘the plain- 
tiff lived, but at what time was not certainly stated. 
It was also in proof before the jury, that Wood did 
live at Huntsville, and that the plaintiff at the time 
he brought suit, knew of Wood’s residence at Hunts- 
ville. Upon which defendant moved the Court, to 
instruct the jury, that ifthey believed that Coffey, 
knew atthe time of bringing suit, that Wood lived 
at Huntsville, in Madison county, or elsewhere, it 
was his duty, under the law, there to have sued 
him; which instruction was given by the Court, and 
to which the plaintiff excepted, Ke. 

The following is a copy of the notice adverted to 
in the bill: 

“Notice to B. B. Coffey. Mr B. Cofley—Sir: As 
agent of Joseph Bradford, I hereby notify you, 
that you must commence suit immediately, on the 
note given by Lewis Wood, at Huntsville, as prin- 
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cipal, and myself as security, for the sum of thirty- 
five dollars, made payable to ‘Tipton Bradford, 
agent of Maria James, upon said Wood, principal, 
who now resides in Huntsville, or I will plead the 
statute, made and provided, for the benefit of sure- 
ties, upon joint obligations. 

Yours, very respectfully: March 23, 1836. 

(Signed) R. T. SCOTT.” 

And in the Circuit Court, Bradford assigned for 
error, that the County Court erred, in giving the 
instructions to the jury, because the statute of eigh- 
teen hundred and eighteen, (Aikin’s Digest, 267,) 
gives the obligee, the option of suing, either of two 
joint obligors. ‘The statute of eighteen hundred 
and twenty-one, [ Aikin’s Digest, 385,] gives the 
joint obligor, thus sued alone, the right to give no- 
tice to the other, and obtain judgment against him. 
The sixth section of the same act, only enables one 
of several joint obligors, to compel the obligee to 
sue thereon, but does not prescribe against whom 
the suit shall be brought, but still leaves him the 
election given by the statute of eighteen hundred 
and eighteen. And when this is the case, he can 
have the benefit of the third section of the statute 
of eighteen hundred and twenty-one. The only 
effect of the notice, is to compel the obligee to col- 
lect his obligation; otherwise it would take away 
the election given by the act of eighteen hundred 
and eighteen. 

And at the October term of the Circuit Court, 
the parties came, and the matters and things in 
dispute, being argued, and due consideration had 
thereon, it was ordered by the Court, that the judg- 
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ment and proceedings had in this case, in the Coun- 
ty Court, be in all things reversed, annulled and 
held for nought, and that the plaintiff, there in er- 
ror, recover of the defendant, the costs accruing, 
and that the case be remanded to the County Court 
for further proceeding. 

And then the said R.'T. Scott, by writ of error, 
brought the case to the Supreme Court, at this 
term, and assigned for error, that the said Circuit 
Court, in its judgment and proceedings erred, in 
reversing the judgment of the County Court, for 
the supposed error assigned in the Circuit Court, 
and prayed that the judgment of the Circuit Court, 


might be reversed. 


S. Parsons, Attorney for plaintiff in error. 
J. Robinson, contra. 


ORMOND, J.—This action was commenced by 
the defendant in this Court, against the plaintiff, on 
a promissory note, as the surety of one Wood, be- 
fore a justice of the peace. On the trial, Scott 
proved that the present defendant, then plaintiff, 
acknowledged on the day of the date of the war- 
rant, that he had received written notice from 
Scott to sue. The justice of the peace rendered 
judgment for the plaintiff below, from which 
judgment, Scott appealed to the County Court. 

At the trial in that Court, a bill of exceptions 
was taken, which discloses the fact already stat- 
ed, of a notice by Scott to bring suit, (and other 
facts, not necessary to be stated, as they do not in- 
fluence the opinion of the Court,)—whereupon, the 
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defendant, (Scott,) moved the Court, to instruct 
the jury, that if they believed the plaintiff knew, 
at, the time of bringing the suit, that Wood 
lived at Huntsville, in Madison county, or else- 
where, it was his duty, under the law, there to have 
sued him, which instruction was given by the Court, 
and excepted to. ‘The jury found for the defend- 
ant, and the plaintiff in error prosecuted a writ of 
error to the Circuit Court, and assigned for error, 
the charge of the judge of the County Court.— 
The Circuit Court reversed the judgment of the 
County Court, and remanded the cause. From 
that judgment a writ of error has been taken to 
this Court. 

The assignment of error here is, that the Circuit 
Court erred, in reversing the judgment of the 
County Court. ‘This assignment brings up for re- 
view, the charge of the judge of the County 
Court. 

The correctness or incorrectness of this charge, 
depends on the construction of an act of the legis- 
lature, to be found on page 365 of Aikin’s Digest, 
section 6,* which, in substance, provides, that a sure- 


For the benefit of the foreign reader, to whom our statutes 
may not be familiar, the sections of the laws embraced with- 
in the principles of this decision, are subjoined.— Reporter. 
*« When any person or persons shall become bound as se- 

curity or securities, by bond, bill, or note, for the payment of 

money or any other article, and shall apprehend that his or 
their principal or principals is or are likely to become insol- 
vent, or to migrate from this State, without previously dis- 
charging any such bond, bill or note, it shal! be lawful for such 
security or securities, in every such case, (provided an action 
shall have accrued on such bond, bill, or note,) to require, by 
notice in writing of his or their creditor or creditors, forthwith 
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ty may give written notice to the creditor, after the 
maturity of the claim, “ forthwith to put the bond, 
bill, or note in suit,” and, unless the creditor so re- 
quired, shall, in a reasonable time, commence and 
prosecute, with diligence, an action thereon, he 
shall forfeit his right to recover of the surety. 

The requisition of this act is, that on the writ- 
ten notice of the surety, the creditor shall put the 
claim tn suit, and, failing todo so, in a reasonable 
time, the surety is discharged. But who is the 
creditor required to sue—the principal or the sure- 
ty, or both? 

The judge of the County Court determined, that 
the effect of the notice, under the statute, was to 
compel the creditor to sue the principal; and that 
his failure to do so, exonerated the surety. This 
we think, was an incorrect exposition of the sta- 
tute. The legislature certainly designed to confer 
a benefit on the surety. What was it? At com- 
mon law, .a surety had a right to discharge the ob- 
ligation himself, and sue his principal. But the 
payment of the money was onerous, and might be 
inconvenient. But, by the aid of this statute, he can 


to put the bond, bill, or note, by which he or they may be 
bound as security or securities, as aforesaid, in suit ; and un- 
less the creditor or creditors so required to put such bond, bill, 
or note, in suit, shail in a reasonable time, commence 
an action on such bond, bill, or note, and proceed with due 
diligence in the ordinary course of law, to recover judgment 
for, and by execution to make the amount due by such bond, 
bill, or note, the creditor or creditors so failing to comply with 
the requisition of such security or securities, shall thereby 
forfeit the right which he or they otherwise would have had, 
to demand and receive of such sec ny or securities, ~- a- 
mount which may be due by such bond, bill, or note.’ 
Aikin’s ee page 385, §6. 
> F. 57 
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compel the creditor to sue, and if the principal be 
not joined in the suit, the first section of the same 
law,* gives him the right, by notice to his principal, 
to get judgment against him, at the same time 
judgment is obtained against himself, by the credi- 
tor. If the creditor failed to put the claim in suit 
in a reasonable time, and prosecute it with dili- 
gence, he was absolutely discharged. 

This view of the statute in question harmonises 
with our other statutory regulations. By an act, 
passed in eighteen hundred and eighteen, Aikin’s 
Digest, 267,{ all obligations are made joint and se- 
veral, and suit is allowed against any one or more 
of the parties thereto. 


*« Tn allcases where judgment shall be entered up in any 
court of record, or by any justice of the peace, against any 
person or persons, as security or securities, their executors or 
administrators, upon any note, bill, bond, or obligation, and 
in ali cases where execution shall be awarded by or issued 
from any of the Courts of record, or any justice of the peace 
against any person or persons, as security or securities, his, 
her, or their heirs, executors, or administrators, upon any bend, 
obligation or recognizance, and the amount of such judgment 
or obligation, or any part thereof, hath been paid or discharged 
by such security or securities, his her or their heirs, executors 
or administrators, it shall be lawful for such security or securi- 
ties his, her, or their heirs, executors or administrators, to obtain 
judgment, by motion against such principal obligor or obli- 
gors, recognizor or recognizors, his, her, or their heirs, execu- 
tors or administrators, in any court, or before any justice of 
the peace, where such judgment may have been entered up, 
and execution awarded against such security or securities, 
his her or their heirs, executors, or administrators, for the full 
amount which shall have been paid, with interest thereon 
from the time the same shall have been paid and satisfied, 
until such judgment shall be discharged.”—Aikin’s Digest, 
page 384, §3. 

t“ Every joint bond, covenant, bill, promissory note, or 
judgment of any Court of record of any State or Territory of 
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The construction which we are asked to put on 
the act in question, would, in effect, repeal the act 
just cited. But the act in favor of sureties, does 
not require any thing more of the creditor, than to 
“put the bond, bill or note in suit.” This appears 
to have been promptly done in this case, and that 
is all the law requires. 

The judgment of the Circut Court is, therefore, 
affirmed. 

The view we have taken, renders it unnecessary 
to decide the other points raised in the cause. 


the United States, shall be deemed and construed to have the 
same effect in law, asa joint and several bond, covenant, bill, 
promissory note, or judgment; and it shall be lawful to sue 
out process and proceed to judgment against any one or more 
of the obligors, covenanters, or drawers of any such joint 
bond, covenant, bill or promissory note, or against any one or 
more of the defendants to any such joint judgment. 

*“ Whenever a writ shall issue against any two or more 
joint, or joint and several obligors, covenanters or drawers of 
any such bond, covenant, bill, or promissory note, or against 
two or more of the defendants to any such joint judgment, 
it shall be lawful for the plaintiff or his attorney, at any time 
after the return of said writ, or an alias writ, to discontinue 
such action against any one or more of the defendants, on 
whom such writ or alias writ shall not have been executed, 
and proceed to judgment against any one or more of said de- 
fendants on whom said writ shall have been executed, or 
proceed to issue an alias or pluries vrit at his election.” —J6. 
page 267, §55 and 56. 
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Of the lien of a vendor, upon real estate, for the pur- 
chase monies. 
As to Chancery practice. 


1. Where an original bill is sufficient, both as to allegations, 
and parties, to authorise a decree rendered,—such decree 
will not be reversed because a party, not material, has not 
been brought into Court; or because an amended bill, 
does not seek process against a party, who has answered. 

2. Where a vendor of real estate, sceks to enforce a lien for 
the purchase money, against the estate in the possession of 
the vendees’ assignee, itis not necessary that all the mesne 
conveyees, (having no interest,) should be brought be- 
fore the Court. 

8. Where a vendor seeks to establish his equitable lien for 
the purchase money, against real estate sold, in the posses- 
sion of the vendees’ assignee—the fact that a decree has 

' been made against the vendee, for any deficiency which 

. might exist, after a sale of the premises, such vendee be- 
ing only before the Court, by decrce, pro confesso,—will not 
authorise a reversal here-——the case being brought before 
this Court, by the vendees’ assignee, alone. 

A, Jlliter, if the case had been prosecuted here, by the vendee 
himself. 

5. All the essential incidents of a mortgage, in particular re- 
gard toa lien upon the premises for the purchase money, 
attach to, and control a contract for the sale of lands, where 
the vendor makes a bond conditioned for title, when pay- 
ment is complete. 

6. The vendor of real estate, who parts with the possession, 
and executes a bond, conditioned for the making of titles, 
when the purchase money is paid,——has a lien upon the es- 
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tate, which he may enforce in Chancery, against the estate 

itself, in the possession of the assignee of the vendee. 

7. Nor is a vendor in such case, bound first to proceed against 
the vendee, for the recovery of the purchase money, before 
he seeks satisfaction, in Chancery, against the premises 
sold. . 

8. And a vendor in such case, may well maintain ejectment 
for the lands sold: thougha recovery in such action might 
be prevented by the vendee’s bill in Chancery, to redeem, 

9. But the recovery by a vendor, of the possession of the 
premises, inejectment, would not have the effect of disan- 
nulling the contract of sale. - 

10. The vendor in such a case, could only maintain the pos- 
session until the rents and profits had discharged the in- 
cumbrance; when Chancery would compel a conveyance 
to the vendee, or his assignee. 

This case was brought up by writ of error to the 
Circuit Court of Franklin county, exercising Chan- 
cery jurisdiction, to reverse a decree, rendered be- 
low, against the plaintiff in error. 

The original bill was filed by defendant in error, 
on the fifteenth day of February, eighteen hundred 
and thirty-three, to subject a certain lot of land, 
with the improvements thereon, in the town of Tus- 
cumbia, to the payment of the purchase money for 
the lot. 

The bill stated, that the complainant was the 
owner of lot, number five hundred and sixty-three, 
in the town of Tuscumbia, Franklin county; and 
at the request of one David A. Browder, who he 
prayed might be made a party to the suit, he con- 
tracted to sell the lot to him, at the price of five 
hundred dollars. This contract took place about 
the eighth day of February, eighteen hundred and 
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thirty-one, and was at that time esteemed to be for 
the value of the premises. ‘The payments were to 
have been made as follows: One hundred dollars, 
on the twenty-fifth day of December, eighteen hun- 
dred and twenty-eight; the like sum on the twenty- 
fifth of December, eighteen hundred and twenty- 
nine ; the like sum on the twenty-fifth of Decem- 
ber, eighteen hundred and thirty; and the like sum 
on the twenty-fifth of December, eighteen hundred 
and thirty-one: for which, notes were executed, and 
the sum of one hundred dollars was paid down— 
the notes yet, however, remaining unpaid. The 
complainant executed his written undertaking to 
Browder, at the same time, to make him a deed, 
whenever the purchase money should be paid for 
said lot; but as he kept no counterpart of the paper, 
he was unable to set it out. 

The bill stated that complainant was advised, 
and believed that Browder agreed to convey, and 
did bargain, so far as he was able, the said lot to 
one Robert K. Haley, who he prayed might also 
be made a party to the bill, and who at the date 
of the bill, occupied the premises. Complainant re- 
presented that the lot at the date of the bill, had a 
tolerably commodious framed dwelling house on it, 
with two rooms below, and two stories high, and 
some other improvements, but that the improve- 
ments were daily disappearing, and that the com- 
plainant was advised that Haley threatened to de- 
stroy the dwelling house, rather than that orator 
should ever get it, and that the kitchen, a good 
log house, had disappeared, and great spoliation 
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had taken place on the premises, under the posses- 
sion of Haley. 

The bill further stated that Browder had long 
since left the State, in embarrassed pecuniary cir- 
cumstances, and that there was no reasonable 
prospect of his ever paying the purchase money 
due to the complainant: that Haley also, was, as 
complainant was advised and believed, in bad eir- 
cumstances, and that nothing could be obtained 
from him, if the complainant had a right to make 
a pecuniary demand on him: That the lot, with the 
improvements, if sold to the best advantage, would 
not pay the claims of the coinplainant on Browder. 
Complainant was satisfied that unless Haley was 
restrained by injunction, be would continue to 
waste the property, and wantonly injure it, which 
complainant was advised, Haley had threatened to 
co. 

The bill further stated, that complainant became 
the owner, by purchase from the United States, 
and one Charles A. Stokes, and a copy of the title 
was appended to the bill. ‘The bill prayed that an 
injunction might be granted, restraining Haley from 
waste, and from removing any of the improvements 
from the lot, to the end that complainant might be 
saved harmless against any damages, said Haley 
might commit or suffer to be committed, while in 
possession, and until a final decree; and that in case 
said Haley did not give security for the safe keeping 
of the premises, the sheriff might be commanded 
to take the property in possession, and that a re- 
ceiver might be appointed by the Court, to rent the 
premises, and to hold the rents and profits, subject 
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to a final decree, and that further relief might be 
granted to protect the rights of complainant: That 
the lot might be decreed to be sold to pay the claims 
of complainant, disposing of the surplus in such 
manner as should be right, and that complainant 
might have a decree against Browder, and execu- 
tion thereupon, and writs of subpena and injunction, 
and further relief, &c. All of which was sworn 
to, Kc. 

The exhibits A, B, and C, contained copies of 
the notes from Browder to complainant, as set forth 
in the bill: the patent from the United States for 
the lot to Charles A. Stokes and complainant ; and 
the relinquishment of all claims on the part of 
Stokes, to complainant. 

And it appearing to the Court, at the April term, 
eighteen hundred and thirty-three, that the subpe- 
nas had not been served, it was ordered that an ali- 
as issue against Haley; and as it appeared that 
Browder was not an inhabitant of the State, pub- 
lication was ordered against him, for six weeks in 
succession, two months previous to the next term, 
when, if he did not appear and answer, the bill 
was to be taken pro confesso against him. 

It was further ordered, adjudged and decreed, 
that the defendant, Robert K. Haley, be required 
to enter into bond, with sufficient security, in the 
penalty of one thousand dollars, forthwith, condi- 
tioned, that he waste and destroy not the property 
mentioned in the complainant’s bil!, until the mat- 
ters complained of in said bill, should be heard and 
adjudged of by the Court. And in default of said 
Haley’s entering into bond, with sufficient security, 
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for the amount, and conditioned as aforesaid, then 
and in that event, the sheriff was required to take 
the property into his possession, and appoint a re- 
ceiver to.take charge of said property, and rent or 
lease the same, until the matters contained in the 
complainant’s bill were inquired into and adjudged 
of by the Court, and said receiver so appointed, was 
to report to the Court from term to term, his pro- 
ceedings therein. 

And on the thirteenth day of May, eighteen hun- 
dred and thirty-three, the writ was served upon 
Robert K. Haley, the plaintiff in error, and he en- 
tered into bond with security, conditioned agreea- 
bly to the order of the Court; and during vacation 
he filed his answer, which stated: that respondent, 
in the year eighteen hundred and twenty-eight, 
was persuaded to buy the improvements on the lot 
No. 563, in the town of Tuscumbia, for which he 
paid to John W. Norris the sum of four hundred 
and seventy-five dollars; and before the purchase 
he went to complainant and made a contract with 
him, to take respondent’s note, for two hundred and 
twenty dollars, payable in a short time, with a de- 
duction of what Browder had paid, and was t» give 
up the four notes he held on Browder, before 
Browder left the county. Under this verbal con- 
tract with complainant, respondent conveyed to 
John W. Norris, one hundred acres of land in M’- 
Nairy county, Tennessee, at the estimated value of 
three hundred dollars, and a fine horse, and forty 
dollars—making, in alJ, four hundred and seventy- 
five dollars, for the framed house that was built by 
David H. Browder, on said lot. Which last verbal 

5 P, 58, 
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agreement, respondent insisted, rendered the con- 
tract between Bennett and Browder, void. When 
respondent came into possession.of the lot, which 
was on the twenty-fifth day of December, eighteen 
hundred and twenty-eight, he went to complainant 
and offered to give his note as above stated, accor- 
ding to the contract with complainant, and because 
respondent would not give complainant three tons 
of iron for another lot, complainant refused to take 
the note, but never claimed payment of Browder’s 
notes of respondent until last fall. ‘The house had 
cost respondent about eight hundred dollars, as it 
had undergone extensive and valuable repairs, 
since respondent came into possession. 

The answer further stated, that respondent had, 
a short time before bill filed, offered complainant a 
horse in part payment, which complainant agreed 
to take, but afterwards declined taking him,—re- 
spondent then sold him, for eighty dollars. Re- 
spondent informed complainant, if he did not com- 
ply with the verbal contract, as above set forth, 
by giving up the notes of Browder, he would re- 
move the house from the lot No. 563, which was 
probably the reason complainant had prayed an in- 
junction. 

The answer further stated, that the kitchen, on 
the premises was so decayed, that it fell down in 
the spring of the year eighteen hundred and thirty- 
two, during the absence of respondent {from the 
State—That a lot in the vicinity of No. 563, sold 
for forty dollars, which was about the value of the 
lot in dispute. The answer contained some unim- 
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portant and irrelevant matter, and prayed respon- 
dent might be dismissed with his costs, &c. 

The answer was accompanied with a copy of 
the bond of complainant to Browder, and its as- 
signment to Norris, and also from Norris to plain- 
tiff in error, which was as follows: 

“The State of Alabama, Franklin County.— 
Know all men by these presents, that I Samuel 
Bennett, am held and firmly bound unto David A, 
Browder, in the penal sum of five thousand dollars, 
and for the true payment of which I bind myself, 
my heirs, executors and administrators, firmly by 
these presents. Sealed with my seal, and dated 
the fifth day of August, eighteen hundred and 
twenty-eight. The condition of the above obliga- 
tion is such, that whereas the said Bennett hath, 
some time previous to this date, bargained and sold 
unto David A Browder, a certain lot of ground, ly- 
ing and being in the town of Tuscumbia, designat- 
ed and known in the plan of said town, as lot No: 
563, for the sum of five hundred dollars, in the fol- 
lowing payments, viz: fifty dollars in cash, the re- 
ceipt whereof is hereby acknowledged; fifty dol- 
lars, due the twenty-fifth December, eighteen hun- 
dred twenty-seven; one hundred dollars, due the 
twenty-fifth of December, eighteen hundred and 
twenty-eight ; one hundred dollars, due the twen- 
ty-fifth of December, eighteen hundred and twen- 
ty-nine; one hundred dollars, due the twenty-fifth 
of December, eighteen hundred and thirty; and 
one hundred dollars, due the twenty-fifth Decem- 
ber, eighteen hundred and thirty-one—and when 
said Browder shall have completed the payments 
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for said lot of ground, then the said Bennett binds 
himself to make said Browder, or his assigns a 
good and sufficient title, in fee simple, free from the 
claim of all and every other person, whatsoever; 
and then this obligation to be void, otherwise to re- 
main in full force and virtue. 

(Signed) “‘ Samuel Bennett. [L.s. | 
“ Witness—John Caldwell. 

“Received on the within the sum of fifty dollars 
in full of the payment due the twenty-fifth Decem- 
ber, eighteen hundred and twenty-seven. This 
fourth of December, eighteen hundred and twenty- 
eight. “ Samuel Bennett. [L.s. } 

“T assign all my right, title and interest in and to 
the within described lot of land, to John W. Nor- 
ris, for five hundred dollars, to be secured. Given 
under my hand and seal, this tenth day of August, 
eighteen hundred and twenty-eight. 

“D. A. Browder. [.s. | 

“T assign all my right, title and interest, in and 
to the within described lot, and the house, to Rob- 
ert K. Haley, for value received. December, twen- 
ty-fifth, eighteen hundred and twenty-eight. 

“ John W. Norris. [1.s. }” 

And at the October term of the same Court, 
eighteen hundred and thirty-three, it appeared to 
the satisfaction of the Court, that publication had 
been made, agreeably to an order, made in this 
cause, at the last term of the Court, requiring the 
defendant, David A. Browder, to answer the com- 
plainant’s bill, on or before the first day of the pre- 
sent term of the Court ; and as the said defendant 
failed to appear and answer the bill, it was consi- 
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dered by the Court, that the bill be taken pro confes- 
so as to him, and set for hearing ez parte, at the 
next term of the Court; that the parties have leave 
to take depositions and the cause be continued. 

And at the April term, eighteen hundred and 
thirty-five, the complainant obtained leave to a- 
mend his bill, upon filing the same sixty days from 
the rising of the Court ; and it appeared to the sa- 
tisfaction of the Court, that the defendant, Brow- 
der was not an inhabitant of this State—it was, 
therefore, ordered, that unless he appeared on or 
before the first day of the next term, and answer- 
ed the complainant’s amended bill, the same would 
be taken pro confesso against him. Publication 
was also ordered for four weeks successively, two 
months previous to the next term of the Court, and 
the cause was continued. 

The amended bill repeats what is contained and 
charged in the original bill as already set out, and 
then goes on to say, that at the last term the com- 
plainant obtained leave to amend his bill, and to 
make one Stokes, who was a joint purchaser with 
complainant of the lot, from the United States, a 
party to this suit. That Stokes, as complainant 
was advised, did not reside in this State, and to the 
end that Stokes might be made a party respondent, 
complainant prayed subpena and publication, and 
that the lot might be sold, to pay the purchase mo- 
ney yet due, with interest, from Browder; and that 
Stokes, and all claiming under him, might be 
estopped, and enjoined from setting up any claim 
in derogation of the rights of complainant, &c. 

And at the October term, eighteen hundred and 
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thirty-five, it appeared to the satisfaction of the 
Court, that Charles A. Stokes, one of the respon- 
dents in this cause, was a non-resident of this State, 
and on motion, it was ordered by the Court, that 
unless he appeared here, and answered the com- 
plainant’s bill, on or before the first day of the next 
term of the Court, the same should be taken, pro 
confesso, and set for hearing, ez parte, and that the 
order should be published for three weeks, at least 
two months before the next term of the Court, &c. 

And at April term, eighteen hundred and thirty- 
six, it appeared to the satisfaction of the Court, that 
John W. Norris, one of the defendanis, was a non- 
resident of this State, and on motion, it was ordered 
by the Court, that unless he appeared and answered 
complainant’s bill, on or before the first day of the’ 
next term of the Court, the same should be taken 
pro confesso, and set for hearing, ex parte, and that 
the order should be published for three weeks, at 
least two months before the next term of the Court, 
&e. 

And then the complainant filed his second amen- 
ded bill, which was not dissimilar to the original 
bill, or to the bill as first amended. It was styled, 
the amended bill of Samuel Bennett, complainant, 
against Robert K. Haley, David A. Browder, 
Charles A. Stokes and John W. Norris, and stated 
that, theretofore, to wit, on the fifteenth day of Feb- 
ruary, eighteen hundred and thirty-three, complain- 
ant had filed his original bill in the Court, against 
D. A. Browder and Robert K. Haley, and amended 
the bill by making Charles A. Stokes a party, and 
obtained leave for that purpose, and made John W. 
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Norris, a party; that said original bill charged, that 
complainant had been the owner of the lot, five hun- 
dred and sixty-three, in the town of Tuscumbia, 
and had bargained and agreed by contract in wri- 


ting, to sell the same, to one David A. Browder, at | 


the price of five hundred dollars, to be paid as fol- 
lows: One hundred dollars, on the twenty-fifth of 
December, eighteen hundred and twenty-eight; the 
like sum-on the twenty-fifth of December, eighteen 
hundred and twenty-nine; and so on, annually, 
until four payments should be made, making four 
hundred dollars, with interest, and to secure said 
four annual payments, four several notes were giv- 
en, for one hundred dollars, each, and interest, as 
above stated, and filed as exhibit, A— all on one 
piece of paper, which notes were due and unpaid: 
the first hundred dollars of the whole amount hav- 
ing been paid: that complainant gave his written 
obligation to Browder, to convey him a title, when 
the balance of the purchase money should be paid; 
which said obligation was not in the possession of 
complainant, and which therefore, he was unable 
toset out. ‘That in this bill, he had charged that 
Browder sold his interest to said Haley: that Ha- 
ley iived on the lot, and threatened to destroy the 
improvements, &c. and that no more of the pur- 
chase money had ever been paid, than the hun- 
dred dollars, which complainant had received of 
Browder: That complainant, together with Stokes, 
had been the purchasers of said lot, and patentees 
therefor, from the United States, and that Stokes 
had disposed of his interest to the complainant, as 
appeared by exhibit, C, of the orginal bill, and also 
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of this bill, together with the exhibits A and B; all 
of which complainant prayed might be regarded as 
exhibits of this amended bill. 

The amended bill, thus amended a second time, 
went on to state that complainant had been in- 
formed, that Browder had indorsed the bond for 
titles, made by complainant to John W. Norris, 
and that Norris transferred it to Haley. Com- 
plainant here remarked, that as well as he could 
remember, the first bond for title, was lost or de- 
stroyed, and a subsequent one made, as set out in 
Haley’s answer to the original bill, and which com- 
plainant thought, had the several indorsements 
above named, and which were prayed to be refer-' 
red to, as if made exhibits of this bill. Complain- 
ant was advised that Norris should be made a par- 
ty, which was prayed to be done. In the original 
bill, an injunction was prayed for, and obtained, 
restraining Haley from committing waste on the 
lot, and it also prayed, that the said lot might be 
sold, to satisfy the balance of the four hundred 
dollars, with the interest, being so much of the pur- 
chase money, yet due and unpaid. Complainant 
prayed that all the parties might be controlled, 
governed and estopped by a decree to be made and 
had in this cause: that the lot might be sold to 
raise the unsatisfied balance of purchase money, 
together with the interest and costs: that the title 
of Stokes might be decreed to complainant, and 
that by the decree of this Court, to be made, the 
purchaser at the sale to be made, should be vest- 
ed with the legal estate, in the lot, in fee simple, 
and that Stokes, Haley, Browder and Norris, and 
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all others claiming under, by or through them, 
should be forever bared, enjoined and estopped, from 
setting up any claim or title, adverse to the title so 
to be decreed, and made to the vendee under an or- 
der of sale of the Court: that Stokes, Haley, Brow- 
der and Norris, might be parties respondents to the 
amended bill, and to the bill on file in the case,— 
that subpenas issue, &c. Complainant charged 
that Norris and Browder had gone to parts un- 
known; that Norris lived in ‘Tennessee, and Haley 
in Franklin county. Complainant thereupon pray- 
ed, that the amended bill be received, and publica- 
tion be had to bring in the absent defendants, 
The answer of John W. Norris, then came in, 
which stated, that on the twenty-fifth day of De- 
cember, eighteen hundred and twenty-eight, he 
transferred to Robert K. Haley, a bond he held, 
made by complainant, and which complainant had 
given to Browder, who transfered it to respondent; 
the bond was conditioned to make title, to lot num- 
ber five hundred and sixty-three, in the town of 
Tuscumbia, upon the payment of the purchase 
money, and bore date, fifth of August, eighteen 
hundred and twenty-eight, for which Haley gave 
respondent one hundred acres of land, in M’Nairy 
county, Tennessee, valued at three hundred dollars, 
and a horse and goods to the amount of one hun- 
dred and seventy-five dollars,—in all, making four 
hundred and seventy-five dollars. Before Haley 
confirmed the contract with respondent, he made a 
coatract with complainant, to take Haley’s note 
for a less amount, and payable in a shorter time, 
in the place of the notes he held on Browder, and 
oe. 59 
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complainant released Browder, on the four notes, 
mentioned in the bond, ard in the original bill of 
complainant. The answer further stated, that 
when Browder left Tuscumbia, he took with him, 
a good team and wagon, and complainant was 
present, and claimed nothing on the notes,—that 
Haley was in good standing in respect to property, 
and complainant appeared satisfied with the con- 
tract to take Haley; and complainant did agree to 
take Haley’s offer in the place of the notes of Brow- 
der, which he held, and was to give up the notes 
to Browder, before he left Alabama. Respondent 
further stated, that defendant, Haley, had made 
great and valuable improvements on the property, 
since he came into possession,—prayed to be dis- 
missed with costs, &c. 

Francis Terry, a witness for defendant, Haley, 
proved, that the kitchen, referred to in the original 
bill, as having been taken away by defendant Ha- 
ley, fell down from decay, and that the same was 
not wrongfully taken down by defendant. 

Robert G. Kelso, also for defendant, proved, that 
defendant Haley, had made improvements on the 
house, on lot number five hundred and sixty-three, 
painting, plastering, digging well, hanging blinds, 
under—pinning the house, &c. 

James Elliott, for defendant, proved the lot, num- 
ber five hundred and sixty-three, to be worth but 
ten or twelve dollars more than his own lot, which 
is adjoining, and is worth at most, but fifty dollars. 

Colin Bishop, a witness for complainant, proved 
the assignment by Charles A. Stokes, of his inter- 
est in lot, number five hundred and sixty-three, to 
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complainant, which is endorsed on the patent from 
the United States to Stokes and complainant. 

James Hodges, for complainant, proved the bond 
for title from Bennett to Browder, to be in the hand- 
writing of John Caldwell, then in Texas, and sign- 
ed by complainant. The endorsement and notes, 
were in the hand-writing of Browder. 

John W. Norris, a witness for defendant Haley, 
and who appears to be also a defendant in the ac- 
tion, proved that Haley gave him four hundred and 
seventy-five dollars, for the house on lot num- 
bered five hundred and sixty-three. The payment 
was made in one hundred acres of Jand in M’Nairy 
county, ‘Tennessee, valued at three hundred dollars, 
and the balance in a horse and goods, and that de- 
fendant said, complainant was to give up to Brow- 
der, the four notes for one hundred dollars each, 
which he held against him, and take in lieu of them, 
a note from Haley for a less amount, and payable 
in a shorter time. 

And at the October term, eighteen hundred and 
thirty-six, the cause came on to be heard on the 
bill, answer and proofs taken, and it appeared, to 
the satisfaction of the Court, that the facts alleged 
in the bill were true, and that there was yet due to 
complainant, as alleged in the bill, four hundred 
dollars of the purchase money, for the said lot, 
numbered five hundred and sixty-three, in the plan 
of the town of Tuscumbia, in that county and 
State, and that there was the additional sum of 
two hundred dollars interest on the same, making 
the complainant’s demand six hundred dollars, and 
that the said lot was liable for the payment thereof, 
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and that said Haley was entitled to said lot, so‘ in- 
cumbered. It was therefore considered, adjudged, 
ordered and decreed,! that unless the said sum of 
six hundred dollars, with interest from the date of 
the decree, and the costs of the suit, were paid to 
said complainant, by the first day of January next, 
(eighteen hundred and thirty-seven,) that then said 
Jot should be sold by the sheriff to the highest bid- 
der, in cash, and the proceeds to be first applied to- 
wards the payment of this judgment, and the costs, 
&c. and the surplus, if any, to be paid over to Ro- 
ert K. Haley. And ifthe lot should not sell for 
enough to satisfy complainant’s claim, that then the 
deficit should be levied of the goods and chattels, 

lands and tenements of David A. Browder. J 

And now at this present term of this Court, came 
the plaintiffs in error, and they said that in the re- 
cord and proceedings in this case, and in rendering 
the decree, error had intervened. 

1. The Court below erred in rendering a decree 
in this case, in favor of the defendant in error, 
when it should have decreed in favor of the plain- 
tiffs in error—the case not being made out by 
proof. 

2. The Court below, erred in refusing to dismiss 
the bill in this ease, for want of equity, apparent 
upon its face, and for want of jurisdiction. 

3. The Court erred in rendering a decree in fa- 
vor of the defendant in error, before the respon- 
dents below, were brought into Court, either by 
subpena or publication. 

And the defendant said that there was no error 
in the record. 
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J, L. Martin, for the plaintiffs in error. 
M’Clung, contra. 


GOLDTHWAITE, J.—The case which is pre- 
sented on the record, is one of some novelty, and 
not entirely divested of difficulty. 

The complainant sought, in the Court below, to 
subject a lot, in the town of Tuscumbia, in the 
same manner as if he had conveyed it by deed to 
Browder, one of the defendants below, and it by him, 
had been reconveyed, in mortgage, to secure the pay- 
ment of the notes given for the purchase money. 
In point of fact, no deed or conveyance, of any 
description, was ever made by the complainant, 
but the legal title remains the same as before the 
sale, he only declaring, in writing, that he had sold, 
and binding himself to convey a title in fee, when 
full payment should be made of the notes given for 
the purchase of the lot. | 

From the bill and the title bond, which is set out 
as an exhibit to the answer of one of the plaintiffs in 
error, it appears that the complainant parted with 
the possession of the lot, and only retained the title 
as a mere security, for the payment of the considera- 
tion money. There is nothing in the contract sta- 
ted, or in the papers exhibited, from which the con- 
clusion can be drawn, that time of payment was 
intended or considered by either party, as essential 
to the continuance of the contract. If the money 
due to the complainant by the notes, should not be 
paid at maturity, the right to have back the lot, 
with its increased value, by reason of the improve- 
ments made on it, does not appear to have been 
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contemplated, nor that the notes should become 
void, by a surrender of the lot to the complainant. 


1 The particular form of the contract can not be 


considered as material. It is, to all intents and 
purposes, in the nature of a mortgage, and all the 
equitable incidents of one, must attach to the con- 
tract. | 
In Maryland, it has been held, that the vendor of 
real estate, without deed, has an equitable lien on the 
land sold for the payment of the purchase money, into 
whatsoever hands it might pass, with notice that the 
contract of sale has not been complied with.— Ghus- 
lin vs Ferguson, 4 Harr. & Johns. 522. So, in South 
Carolina, an imperfect agreement, intended as a 
security has been supported in equity.—Menude vs 
Delaire, 2 Desaus. 564; Watson vs Wells, 5 Con. 
Rep. 472; Wadsworth vs Wendell, 5 Sohas. Ch. R. 
224; Daniels vs Davison, 17 Ves. jr. 433. 

So also, in the case of a sale and conveyance, the 
vendor has an implied lien on the estate sold, even 
against bona fide purchasers, with notice of the 
non-payment.—Mackreth vs Symmons, 15 Ves. 337, 
Walker vs Preswick, 2 ib, 622. 

It is without doubt, that the complainant could 
have maintained ejectment for the lot sold, and his 
right to a recovery at law, could not have been 
prevented, but by the purchaser filing his bill to re- 
deem the premises; but if possession had been re- 
covered, the contract would not thereby have been 
disannulled. The complainant could only have 
held it until the rents and profits had discharged 
the incumbrance, after which equity would have 
compelled a conveyance to the purchaser or his as- 
signees. 
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There is no rule of equity known to us, which 
will prevent the complainant from subjecting the 
lot to the payment of the purchase money, nor is 
he, (as has been supposed by the counsel for the 
plaintiffs in error,) bound to proceed against Brow- 
der, before he seeks satisfaction out of the mort- 
gaged property—for so we must consider it. 

In the case of Dunkiey vs Van Buren, 3 Johns. 
Ch. Rep. 431, it was held, by Chancellor Kent, as 
the settled rule, that the mortgagee may proceed at 
law, on his bond or covenant, at the same time that 
he is prosecuting on his mortgage, in Chancery, and 
after a foreclosure, may collect the deficiency at 
law.—Perry vs Barker, 13 Ves. jr. 198; Newhall vs 


Wright, 3 Mass. R. 154; Hatch vs White, 2 Gall. 


152. 

The plaintiff in error, Haley, in his answer, sets up 
as a defence, that he entered into a new and distinct 
contract with the complainant, by which the mort- 
gage, as he insists, was discharged; but the only evi- 
dence in the cause, to support the answer, is of de- 
clarations made by the respondent himself. ‘This 
branch of the case may, therefore, be dismissed 
without further consideration. 

The other principal reasons, for which it is said 
that the decree rendered should be reversed, are, 
because Charles A. Stokes, who is made a party 
defendant, by an amended bill, was not properly 
brought into Court; and because no process in the 
amended bill was sought against the respondent, 
Haley, and defendant, Browder. 

In reply to both these positions, it may be ob- 
served, that the original bill was sufficient, both as 
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to allegations and parties, to authorise the decree 
rendered. Stokes can be considered as a material 
party, alone on the supposition, that a decree was 
necessary to be had, to divest him of an outstand- 
ing legal title to the lot. This was wholly unne- 
cessary, as would have been tlie case, if the title 
to the lot had passed by deed, and the complainant 
had had no title, or a defective title to the premi- 
ses. 

It is a well settled rule of law, that the mortga- 
gor can not dispute the title of the mortgagee—and 
as the decree does not attempt to divest the title 
from Stokes, there was no error in omitting to have 
him before the Court. ; 

So, likewise, it was wholly unnecessary to have 
Norris, whosold the premises to one of the plaintiffs 
in error, before the Court; he had no interest what- 
ever in the suit, and it would be exceedingly incon- 
envient, to require that all the mesne conveyancees, 
should be brought before the Court, for no other 
purpose, than to disclaim and recover costs of a 
complainant. ‘The general rule as to parties, was 
well and properly laid down by Chancellor Kent, 
in the case of Hames et al. vs Beach, et al. (3 Jobn. 
Ch. Rep. 459,) and itis, that all encumbrancers or 
persons, having an interest, at the commencement 
of the suit, subsequent as well as prior in date to 
the plaintiff's mortgage, must be made parties, oth- 
erwise, they will not be bound by the decree. 

It was also insisted, in the argument of the case, 
that the facts of the bill are not admitted by the an- 
swer of one of plaintiffs in error, and as Browder was 
only before the Court, on a decree pro confesso, all 
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the facts in the bill should have been proved. 'The 
only material facts which were necessary to es- 
tablish, were the sales, and the bond which is made 
anexhibit in the answer of Haley, and these are 
_hot only admitted, but established by proof. 

If Browder had brought the case to this Court, 
the decree, so far as it renders a judgment against 
him, for the deficiency which may exist in the sale 
of the lot, would have been reversed in this Court, 
as not warranted by equity practice—(Dunkley vs 
Van Buren, 3 Johns. Ch. Rep. 331. Globe Insu- 
rance Company vs Lansing, 5 Cowen, 380.) But 
as the case is removed to this Court, by Haley 
alone, and as the deeree in this particular, does not 
affect him, he can have no advantage of this error. 

The decree must be affirmed. 


ORMOND, J. not sitting. 
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THE STATE OF ALABAMA VS GREENWOOD. 


Touching objections to the summoning of a grand 
juror. 
As to several pleas in criminal cases. 


1. This Court will take judicial notice, who are the Circuit 
Judges of this State; and a mis-pelling of the name of a 
Judge, in a transcript certified to this Court, will be re- 
garded as a mete clerical error. 

2. The question, as to whether a grand jury has been drawn, 
summoned and impanneled, according to law, can only be 
considered under a plea in abatement. 

$. The certificate of the Clerk below, appended to a trans- 
cript in this Court, as to an indictment in a cause, which 
is subjoined, must be taken as true. 

4. So, where papers in a cause are sent from one county to 
another, by a change of a venue, and afterwards removed 
into this Court,—it will be presumed from the Clerk’s 
certificate, in the absence of any contest as to their verity, 
below, that the Clerk has transmitted the proper papers. 

5. A defendant in a criminal case, cannot be compelled to 
select and rely upon one of several pleas, submitted by 
him. 

6. While the statute of this State, authorising a party to file 
more pleas than one, does not include criminal cases,— 
yet the right thus to plead, exists at common law. 

7. That an order of a Court below, transfering a case here, 
sets out, that the questions raised, are novel and difficult to 
the counsel,—will not authorise this Court to refuse juris: 
diction. 


Indictment for larceny. 
In this case, the bill was found in Shelby county, 
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and on motion of the defendant, and for cause shewn 
by affidavit, the venue was changed to Talladega; 
where the defendant being convicted, brought his 
case up to this Court, on a reservation of novel and 
difficult points. 

The record stated, that the defendant, Hugh B. 
Greenwood, in his own proper person, having heard 
the said indictment read, pleaded to it, in manner 
and form, following, to wit: And the said Hugh B. 
Greenwood, against whom the State hath exhibited 
her indictment, comes in his own proper person, 
and having heard said indictment read, saith, that 
he ought not to be charged in said indictment, be- 
cause, he says, William Candon, who was foreman 
of the grand jury, by whom said indictment was 
found, was not summoned as one of. the grand ju- 
rors of the grand jury, aforesaid, to appear at the 
present term of this Court, as a grand juror, and 
this he is ready to verify, by the return of the she- 
riff, made upon the venire facias: andso he says, 
that said grand jury, aforesaid, by whom said in- 
dictment was found, as aforesaid, was not a legal- 
ly organized and constituted grand jury; where- 
fore, the said Hugh B. Greenwood, prays judgment 
of the said indictment, and that the same be quash- 
ed. And for a further plea in this behalf, the said 
Hugh B. Greenwood, by leave of the Court for this 
purpose, first had and obtained, comes in his own 
proper person, and having heard the said indict- 
ment read, says that he ought not to be charged on 
the said indictment, because he says, that the grand 
jurors of the grand jury, by whom the said indict- 
ment was found, were not summoned by the she- 
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riff of this county, to serve as grand jurors at the 
present term of this Court, at least thirty days be- 
fore the sitting of this Court, and this he is ready 
to verify, by the return of the sheriff made upon the 
venire facias; and so, said Hugh B. Greenwood, 
says, that the said grand jury, was not a legally or- 
ganized and constituted grand jury ; wherefore he 
prays judgment of the said indictment, and that the 
same may be quashed. And for a further plea in 
this behalf, the said Hugh B. Greenword, by leave 
of the Court first had and obtained, comes, and the 
said indictinent being read to him, he says, that he 
ought not to be charged upon said indictment, be- 
cause, he says, that the grand jurors, of the grand 
jury, by whom the said indictment was found, were 
not selected by the clerk of this county, and the 
sheriff of this county, under the superintendence 
and inspection of the Judge of the County Court of 
this county, from the list of free-holders and house- 
holders, selected, according to the provisions of the 
first section of the act, entitled an act, for the bet- 
ter selecting, drawing and summoning jurors, pass- 
ed, January fourteenth, eighteen hun¢éred and thir- 
ty-six, and this he is ready to verify; and so the said 
Hugh B. Greenwood says, that the said jury, were 
not a legally organized and constituted grand jury, 
therefore he prays judgment of the said indictment, 
and that the same may be quashed. And fora 
further plea in this behalf, the said Hugh B. Green- 
wood, by leave of the Court here for that purpose, 
first had and obtained, comes in his own proper 
person, and having heard the said indictment read, 
sayshe ought not to be charged in said indictment, 
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because he says that the grand jurors of the grand 
jury, by whom the said ee was found, were 
not selected by the clerk of this Court, and the 
sherif of tlis county, under the supe vieieiadnins 
and inspection of the Judge of the County Court, 
according to the provisions of the first section of 
the act, entitled an act to alter the mode of select- 
ing grand jurors, anproved, January the ninth, eigh- 
teen hundred and thirty-six, and this, the said 
Hugh B. Greenwood, is read to verify, and so he 
says, that the said grand jurors aforesaid, by whom 
the said indictment was found, was not a legally 
constituted grand jury; wherefore he prays judg- 
ment of the said indictment, wal that the same 

may be quashed; which said third and fourth pleas 
above pleaded, were verified by the oath of said 
Hugh B. Greenwood, as true in substance and in 
fact, and by him subscribed and sworn to in open 
Court. 

And upon the ecming in of said pleas, the 
Attorney General, who prosecuted for the State, 
moved the said Court to put the defendant to his 
election, upon which seperate one of said pleas, he 
would rest his defence, and to strike out the re- 
maining pleas, and the Court _— heard and 
considered said motion, sustained the same, and or- 
dered the said defendant to wile his election of 
one seperate plea, accordingly. This the defen- 
dant refused to do, and further refused to offer any 
other plea, and stood mute; whereupon the Court 
ordered the clerk to enter the plea of not guilty, 
on his behalf, which was accordingly done. But 


inasmuch, as the question, whether a defendant in 
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a criminal prosecution is allowed to plead more 
than one plea in abatement, is considered by the 
Court novel and difficult, the same is reserved by 
the Conrt, for the final determination and decision 
of the Supreme Court. 

And then the defendant made oath, that he did 
not not believe he could have a fair and impartial 
trial in the county of Shelby, for reasons set forth in 
his affidavit, and among others, that the prosecutor 
was a man of great influence in said county, who 
had used efforts to prejudice the minds of the com- 
munity against him, and that he and his friends, by 
their efforts, had produced a belief in the minds of 
many, that defendant was guilty,—defendant pray- 
ed that the trial avd venue of this prosecution, 
might be changed to some adjoining county, free 
from like exceptions, and the Court then heard 
and considered the application of said defendant, 
for change of venue, and ordered, that the venue 
should be changed in the prosecution from the 
county of Shelby to the county of Talladega: and 
it was further ordered, that the clerk should make 
out a transcript of all entries in the case, relating 
to the prosecution in this Court, and subjoin the 
same to the original papers in the prosecution, and 
send the whole, enclosed under seal, by some dis- 
creet person, to the clerk of the Circuit Court of 
Talladega county: and then the defendant and his 
sureties and witnesses, all came and were recog- 
nized in open Court, to be and appear at the Cir- 
cuit Court of Talladega county, to be holden for the 
county of Talladega, on the fourth Menday, after 
the fourth Monday in March, in the year eighteen 
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hundred and thirty-seven, and to continue there 
from day to day, and from term to term, until dis- 
charged by due course of law; and so also, were all 
the witnesses on the part of the State. 

And then, to wit, at the Spring term of the Cir- 
cuit Court of Talladega county, came the prosecu- 
tor and the defendant, who in his own proper per- 
son, for a plea, said he was not guilty, and there- 
upon came a jury of g90d and lawful men, who be- 
ing impanneled, sworn and charged, well and truly 
to try the traverse, between the state and the de- 
fendant, upon their oaths aforesaid, said they found 
him guilty, in manner and form as charged, in the 
indictment; and the defendant, on Saturday of the 
first week of the term of said Court, was brought 
into open Court, and asked by the Court if he had 
any thing to say, why the judgment of the Court, 
on said conviction, should not be pronounced upon 
him; and he moved to arrest the judgment of the 
Court, for the following reasons, to wit: 

1. That it appeared by the record, that the Court 
in which the indictment was said to be found, was 
not held by one of the Judges of the Circuit Court 
of this State. 

2, That it did not appear by the record that the 
grand jury, by whom the said indictment was 
found, was selected and impanneled, according to 
law. 

3. That it did not appear by the record, that the 
indictment had been returned by the grand jury, 
into the Court at which said indictment is said to 
have been found: nor does it appear, by the record 
Whether the grand jury, returned the said indict- 
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ment, a true bill, or not a true bill; nor that the 
indictment npon which said conviction was had, 
was the same, upon which the venue had been 
charged. 

And the said motion being heard, was overruled, 
and so the judgment was not arrested, but entered, 
and sentence awarded. 

And the case was brought to the present term, 
of this Court, on the grounds taken in the motion 
below, in arrest of judgment. 


Peck, for the plaintiff in error. 
Attorney General, contra. 


ORMOND, J.—The facts of this case are, that 
an indictment was found at the Circuit Court of 
Shelby county, against the defendant for horse 
stealing. The defendant, on being arraigned, 
pleaded four several pleas in abatement. ‘The 
Court on motion of the Attorney General, put the 
prisoner to his election, on which one of the pleas 
he would rely, and to abandon the rest; which 
election he refuscd to make: whereupon the Court 
directed the pleas to be stricken out, and on refu- 
sal of the prisoner to plead further, caused the plea 
of not guilty to be entered for him. The matters of 
Jaw arising thereon, were reserved for the revision 
of this Court, as novel and difficult. The cause 
was then removed by change of venue, to Tallade- 
ga county, where the prisoner was tried and con- 
victed, and moved in arrest of judgment. for the fol- 
lowing reasons: 

1, That it appeared from the record, tnat the 

















JUNE TERM, 1837. 


481 





THE STATE 08 GREENWOOD. 





Court in which the indictment was said to be found, 
was not held by one of the Judges of the Circuit 
Court of this State. 

2. That it did not appear by the record, that the 
grand jury, by whom the said indictment was found, 
was selected and impanneled according to law. 

3. That it did not appear by the record, that the 
indictment had been returned by the grand jury, 
into the Court at which said indictment is said to 
have been found, nor does it appear by the record, 
whether the grand jury returned the said indict- 
ment a true bill, or not a true bill: nor that the 
indictment upon which said conviction was had, 
was the same upon which the venue had been 
changed. 

Which motion in arrest of judgment, was over- 
ruled by the Court, but reserved for the decis- 
ion of the Supreme Court, as novel and difficult — 
These matters are all relied on in this Court as er- 
ror, and will be severally considered. 

The first cause for the arrest of the judgment, is 
a mere Clerical error of the clerk of Shelby Circuit 
Court. In making out the transcript in pursuance 
to the rule of the Supreme Court, he states, that 
“the Circuit Court of said county, met agreeable 
to law. Present, the Honorable Pholemy T. Har- 
ris, one of the Judges of the Circuit Court,” &c. 
It is impossible for this Court, to shut its eyes to 
the fact, that this is a mere clerical error of the 
clerk, in spelling the name of the Judge. It would 
be trifling with the gravity of judicial proceedings 
to suffer such an objection to prevail. It is com- 
pared to the case of a plea of misnomer, but it 

5 P. 61 
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bears no analogy to such acase. ‘This Court must 
take judicial notice that Ptolemy T. Harris, is one 
of the Circuit Judges of the State, and will intend 
that this is a mere clerical error. 

The answer to the second cause assigned is, that 
it appears from the transcript of the record, sent 
from Shelby county, that the grand jury were 
drawn, summoned and impanneled, according to 
law, and if the objection here raised can be made, 
it can only be by plea in abatement. 

The objections raised by the third cause assign- 
ed, rest upon the supposition, that the indictment 
should have been copied upon the records of Shelby 
Circuit Court. 

All the papers relating to the cause, including the 
indictment, were in fiert, when the order for change 
of venue was made; and as it did not become a re- 
cord until after enrolment, the objection could as 
well be made in the Court where the indictment 
was found, aselsewhere. The papers, are by law, 
entrusted to the custody of the clerk, and the cer- 
tificate which he has made in this cause, that the 
indictment has been subjoined to the transcript, im- 
ports as absolute verity, as would his production of 
it, on trial in the Court where it was found. In 
either case, were it not the true indictment, the 
matter might be disputed in a proper mode. 

By the same process of reasoning, we attain the 
conclusion, that the indictment thus subjoined by 
the clerk, in accordance to the rule of the Supreme 


‘Court, was the one on which the venue was 


changed; that it is the same which was returned to 
the Circuit Court of Shelby county, by the grand 
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jury, and that they found it a true bill. Nearly all 
these principles were determined by this Court, in 
the case of Collier vs the State. (2 Stewart, 388.) 
There was no error in refusing to arrest the judg- 
ment. 

But in compelling the prisoner, to elect on which 
one of his pleas in abatement he would rely, and 
in compelling him to abandon the rest, the Court 
erred. The act of the legislature, in allowing 
more pleas than one to be filed, does not extend to 
criminal cases. But the right thus to plead, exists 
at common law. In 1 Chitty’s Criminal Law, 
434, this is denied; but he cites no adjudged case in 
support of his opinion, whilst the contrary doctrine 
is held by Hawkins, a much higher author on 
criminal law, supported by high authority. This 
seems then to be the better law, and we do not 
feel warranted in depriving the prisoner of any de- 
fence secured to him by the common law, and not 
repealed by statute—{2 Hawkins 66, and authori- 
ties there referred to. | 

It is insisted by the Attorney General, that as 
the order of the Court, referring this case, set out, 
that the questions were novel and difficult, to the 
counsel for the prisoner, this Court cannot take 
jurisdiction. But as it would be improper for the 
Judge, to send up the case as one of novelty and 
difficulty, unless he esteemed it so, we must under- 
stand him, as endorsing the opinion of counsel, and 
thus making it his own. 

Upon the sufficiency of the plea, as that question 
is not presented, we express no opinion. 

The judgment must be reversed, and the cause 
remanded. 
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THE STATE OF ALABAMA VS MIDDLETON. 


Of pleas in abatement, as to the competency of a grand 
juror. 

As to the competency of grand jurors. 

Touching the verification of pleas in abatement. 

As to the form of such plea; and the signing of the 
Same. 


1. One against whom an indictment is preferred, may well 
object, by plea, to the competency of a grand juror who 

* found the bill. 

2. It is in this State, essential to the competency of a grand 
juror, that he should be a free-holder or house-holder, when 
his name is returned to the clerk by the sheriff. 

3. Thus, it isa good plea to an indictment, that one of the 
grand jurors who found it, was not a free-holder or house- 
holder, at the time the list of jurors was returned. 

4. Though it would seem, that the competency of persons to 
act as grand jurors, should not be tested by the fact of their 
continuing free-holders or house-holders, up to the time of 
being drawn to serve as such. 

If persons possess this qualification when their names are 
returned by the sheriff, though afterwards‘they are divested 
of it—they would be competent jurors. 

5. All the acts of this State relating to juries, are to be con- 
strued in pari materia, as forming parts of an entire system. 

6.A plea in abatement, that one of the grand jury, who found 
an indictment was not a free-holder or house-holder, at the 
time the grand jury were impanneled, or at the time of an in- 
dictment found, would be bad. 

7. Such a plea to be available, should aver, that the juror 
was nota free-holder or a house-holder, at the time his name 


| was returned to the clerk, by the sheriff. 
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8. A plea in abatement, which, at the foot thereof, has 
the words, “sworn to and subscribed in open Court:” 
signed by the party pleading, and attested by the clerk, is 
sufficiently verified, without a formal affidavit. 


9. A plea in abatement, to the competency of a grand juror, 


who found the bill, may properly conclude with a prayer of 


judgment, that the indictment be quashed. 

10. Nor is it required that such plea shall be signed by coun- 
sel: the pleading of itin proper person would seem most 
regular. 


At the September term, cighteen hundred and 
thirty-six, of the Circuit Court of Tuskaloosa coun- 
ty—John 'Thomas, foreman, James Pinion, N. W. 
Ware, Wiley Watson, Curtis Ivy, James M’Creight, 
Dennis Springer, Jesse Hughes, Thomas M’Crackin, 
John Poe, sen., David Baugh, Thomas B. 8S. M’Ge- 
hee, John Terrell, and William L. Reese, good and 
lawful men of said County, impanneled, sworn and 
charged to inquire for the body of 'Tuskaloosa 
county, within the State of Alabama, exhi- 
bited a bill of indictment against the defendant, in 
the following words and figures, to wit: 

“The State of Alabama. Circuit Court for 
Tuskaloosa county. Fall'Term, 1836. The grand 
jurors for the State ef Alabama, elected, impannel- 
ed, sworn, and charged to inquire for the body of 
Tuskaloosa county, upon their oath, present, that 
Zachariah Middleton, late of said county, in the 
county aforesaid, on the 26th day of July, in the 
year of our Lord, 1836, with force and arms, at 
, in the county aforesaid, in and upon one 





Nimrod Freeman, in the peace of God, and the 
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said State, then and there being, did make an as- 
sault, and him, the said Nimrod Freeman, then and 
there did beat, wound and ill treat, and other 
wrongs, to the said Nimrod Freeman then and 
there did, to the great damage of him, the said 
Nimrod Freeman ; and against the peace and dig- 
nity of the State of Alabama. A. B. Meek, Attor- 
ney General of the State of Alabama. John 'Tho- 
mas, foreman of the grand jury. Endorsed—a true 
bill.” 

And at the March term of the same Court, the 
defendant came personally, and filed his plea in 
abatement, as follows, to wit: 

“The State of Alabama vs Zachariah Middle- 
ton. Assault and battery. And the said Zacha- 
riah Middleton, in his own proper person, comes, 
and the said indictment being read to him, says, 
that he ought not to be charged on the said indict- 
ment—because, he says that James M’Creight, one 
of the grand jurors, by whom the said indictment 
was found, was not, at the time the grand jury 
were impanneled, nor at the time the said indictment 
was found as aforesaid, a free-holder, nor was he a 
house-holder, within the county of Tuskaloosa afore- 
said; and this he is ready to verify —Wherefore he 
prays judgment of said indictment, and that the 
same may be quashed, &c. ; Zachariah Middleton. 


- Sworn to and subscribed in open Court, March 


27th, 1837, before J. J. Samuel, clerk.” 

And thereupon, the Attorney General, who pro- 
secuted in behalf of the State, said, that the plea of 
the said defendant, pleaded in the prosecution, and 
the matters and things therein contained, as therein 
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set forth, were not sufficient in law, to bar or pre- 
clude, the said State from prosecuting the said in- 
dictment, against the defendant, and this the At- 
torney General, who prosecuted as aforesaid, was 
ready to verify by the record, when and where the 
Court might order and direct; wherefore, he prayed 
judgment, and that defendant might answer over, 
&c. To which there was a joinder by defen- 
dant, &c. 

And then came the Attorney General, and the 
defendant, and all and singular the matters of law 
arising upon the demurrer, to the defendant’s plea, 
by him pleaded in abatement, being seen, heard, 
and by the Court fully understood, it seemed to the 
Court, that the plea and the matters therein con- 
tained, were not good and sufficient in law, to 
quash the indictment; and leave was given the de- 
fendant to plead over, and the defendant having 
pleaded over, said he was not guilty, in manner 
and form as charged in the indictment, and for trial 
put himself upon the country, and the Attorney 
General did the same; and thereupon came a jury, 
who being elected, tried and sworn, upon the issue 
of traverse joined, the truth to speak, on their oaths, 
said, the defendant was guilty in manner and form, 
as charged in the indictment, and they assessed a 
fine of ten dollars against him by reason thereof: 
It was therefore considered by the Court, that the 
State, for the use of the county aforesaid, should 
recover of the defendant, the fine aforesaid, so as- 
sessed by the jury, and the costs of the prosecu- 
tion, &c, 

And it was agreed that the point reserved in the 
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case, and referred to this Court, was, upon the de- 
murrer of the State, to the plea in abatement, and 
whether the plea was sufficient in law, to quash 
the indictment. 


E. W. Peck, for the defendant: 
The Attorney Generai, contra. 


COLLIER, C. J.—The defendant was _ indict- 
ed in the Circuit Court of ‘Tuscaloosa, for an as- 
saultand battery, and being brought into Court, he 
pleaded in proper person, that one of the grand ju- 
rors, (naming him,) by whom the indictment was 
found, “was not, at the time the grand jury were 
impanneled, nor at the time the indictment was 
found, a freeholder, nor was he a house-holder with- 
inthe county of 'Tuscaloosa.” The plea conclu- 
ded with a verification, prayed judgment of the in- 
dictment, and that the same be quashed; and is 
verified as follows: 

“Sworn to and subscribed, ) 

in open Court, 27th of — { Ea 

March, 1837. | et sini 

J. J. SAMUEL, Clerk.” 

The Attorney General demurred to the defen- 
dants plea, andl the demurrer being sustained, the 
questions of law thereupon arising, were referred 
to this Court for decision, as novel and difficult. 

The argument has présented to our considera- 
tion, these questions : 

1. Gana party against whom an indictment is 
found, object by plea, to the competency of a grand 
juror? 








JUNE TERM, 1837. 





STATE US MIDDLETON. 





2. If the objection can thus be made, does the 
plea contain matter of disqualification? 

3. Is the plea sufliciently verified? 

1. Is it goodin point of form? 

5. Should it not be signed by counsel? 

Ist.—By the twelfth section of the Declaration 
of Rights, (of our State constitution,) it is declared, 
that, “No person shall, for any indictable offence, 
be proceeded against criminally, by information; 
except in cases arising in the land and naval forces, 
or the ‘militia, when in actual service, or, by leave 
of the Court, for oppression or misdemeanor in of- 
fice.” 

3y the eleventh section of the same article, it is 
provided, that, “No person shall be accused, ar- 
rested or detained, except in cases ascertained by 
law, and according to the forms which the same 
has prescribed, and no person shall be punished, but 
in virtue of a Jaw, established and promulgated, 
prior to the offence, and legally applied.” 

The section first recited, is a clear inhibition to 
proceed by information against one, charged with 
an indictable offence, and is equivalent to an ex- 
press guaranty to the accused, of the right to de- 
mand an indictment, before he can be put upon his 
trial, as an offender, “against the peace and dignity 
of the State,” except in the cases excepted. As- 
suming this as a position, which can hardly be de- 
nied, let us inquire into the nature of an indict- 
ment. 

An indictment may be defined to be an accusa- 
tion, at the suit of the State, by the oaths of a grand 


jury, (or at least twelve of their body,) of the same 
5 P. 62 
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county wherein the offence was committed, im- 
panneled to inquire of all offences in the county, 
determinable in the Court, which they are ap- 
pointed to aid. It is a brief narrative, of an of- 
fence committed by any person, which the public 
good requires should be punished; and hence is call- 
ed, a prosecution at the suit of the State—(3 Bac. 
Ab. 542,-4.) 

The action of a grand jury, being essential to 
an indictment, it would follow, that a paper having 
all its forms, but which has never been before them, 
or which a less number than are authorised by 
law, have concurred in returning a “true bill,” is 
not a legal accusation. And on such paper, the ac- 
cused, cannot, according to the eleventh section of 
the declaration of rights, be put upon his trial— 
Nor would the case be changed, though this repre- 
sentation of an indictment should be found by the 
requisite number of grand jurors, if some of them 
were disqualified, so as not to be, what the law 
terms, “good and lawful men.” In order to author- 
ise one to “be accused, arrested or detained,” it is 
necessary, not only that the law should have as- 
certained the offence, but in the accusation, arrest 
or detention, the forms which the law has prescribed, 
as preparatory. to tts punishment, should be observed, 
and it is not only essential, to authorise the inflic- 
tion of punishment, that the law be established 
and promulgated prior to the offence, but that it be 
legally applied. 

It hath been remarked, that for an indictable of- 
fence, the law authorises the accused to insist 
upon an indictment; that to constitute a good in- 
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dictment, at least twelve of the grand jury should 
concur in returning it, a “true bill.” An indict- 
ment found by an incompetent grand jury, is not a 
proceeding according to the forms which the law 
has prescribed, and is not one upon which the ac- 
cused, compatibly with his constitutional rights, 
can be tried. Now here is a clear right, but how 
shall it be made available? 

In the case of the State vs Boyington, (2 Porter’s 
R. 100,) it was determined by a majority of this 
Court, that an exception to the competency of a 
grand juror, for disqualification from personal 
causes, can only be taken by challenge to the ju- 
ror, before indictment found; and that “it is the ac- 
knowledged privilege of all persons present, of those 
anticipating prosecutions, or others, as the friends of 
the Court, to point out the objection, and cause the 
exclusion of the juror.” But while the Court thus 
recognises the right of challenge to a grand juror, 
either by one to be prosecuted, or as an amicus cu- 
ri@, they determine that his incompetency could 
not be pleaded, in avoidance of an indictment at 
common law. 

With entire respect for the opinions of the mem- 
bers of the Court, who concurred in the judgment, 
in the case of the Siate vs Boyington, we are con- 
strained to dissent from their conclusion. Let it 
be granted that it does not satisfactorily appear 
from the elementary authors, whether the right to 
plead in avoidance of an indictment, the incompeten- 
cy of a grand juror, was introduced by the statute 
of Henry the IV, or was known to the common 
law. and we think, the difficulty of determining the 
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question, should, in itself, induce the allowance of 
the plea. In adjudging legal questions of doubt, 
the true rule in favor of life and personal liberty, 
is, to lean to the aecused. 

If the case of the State vs Boyington, was not 
likely to be productive of injury, and to deny in 
many instances, the right to insist upon a legal in- 
dictment, we should be the less disposed to depart 
from it. It imposes upon every one who may by 
possibility be indicted, the necessity of being pre- 
sent in Court, and scrutinizing the grand jury before 
they are sworn. ‘To shew the unfitness of such a 
requisition, those who are accused of offences, and 
confined in jail, are to be brought into Court, to 
supervise the impanneling of the grand jury, or 
they are to be deprived of the constitutional guar- 
anties, afforded by the eleventh and twelfth sections 
of the first article of our constitution. Again,— 
the man of peaceful habits, who never expects to 
become obnoxious to criminal justice, yet after the 
grand jury are iinpanneled, he is concerned in a ren- 
counter, for which he is indicted; on coming into 
Court, and objecting to the incompetency of a 
grand juror, he is told that his objection, though it 
rests upon the basis of the constitution, cannot be 
entertained:—that having pretermitted the occa- 
sion to aid the Court, with his friendly advice, it is 
no longer available. 

In our judgment, the statute of Henry the IV, 
was not introductive of a plea to the disqualifica- 
tion of an indictor, but such plea was allowable at 
common law, of which the statute was in affirm- 
ance. The statute was in advancement of the 
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liberty of the subject, and was doubtless induced 
by a desire of the Commons, to establish as firmly 
as practicable, the barriers to the usurpations of the 
Crown and the assumptions of the Clergy, both of 
which, the history of that period informs us, were 
unwarrantably great,—so as to keep alive, a spirit 
of jealousy, between the representatives of the peo- 
ple, and the aristocracy of the nation. 

Upon principle, such plea is permissible: No 
man is required to defend himself, until an indict- 
ment is found, and cannot be held to have waived 
any matter of defence, of previous occurrence, by 
an omission to insist on it earlier. The case of the 
United States vs Burr, is not a contrary authority: 
there, the objection was to particular jurors, for 
favor. The prisoner was in Court, and the grand 
jury had been summoned for the purpose of exam- 
ining the charge against himself and others, who 
were supposed to be implicated with him. And it 
is not even there determined, that a plea to the 
competency of a juror, would not have been enter- 
tained; though for the partecular objection we are 
considering, we think it would not. 

2. By the first section of the act of eighteen hun- 
dred and eleven, (Aikin’s Digest, 296,) the sheriff 
of every county, is required, within two years, to 
furnish to the clerk of the Superior Court of his 
county, a list of free-holders and _ house-holders 
within the same: which list is to be filed in the 
clerk’s office, and the names returned, to be put in 
a box, to be kept by the clerk for that purpose.— 
The second section,.prescribes the manner in which 
the jury shall be drawn from these names. 
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The first section of the act of eighteen hundred 
and twenty-six, directs, that immediately after the 
sheriff of any county, shall have returned to the 
clerk of the Circuit Court of his county, a list of 
free-holders and house-holders, within the same, it 
shall be the duty of the Judge of the County Court, 
with other officers, (particularly named,) to assem- 
ble at the court house of their county, on a day, to 
be appointed by the clerk of the Circuit Court, and 
to select from the list of free-holders and house-hol- 
ders, such persons as they, or a majority of them, 
may deem qualified to serve on juries; and the 
names of the persons so selected, shall be put into a 
box, to be kept by the clerk, for that purpose; and 
the persons who shall be selected in such manner, 
shall be liable to serve on juries, and shall be cho- 
sen in the manner now prescribed by law. 

By the first section of the act of January, eigh- 
teen hundred and thirty-six, it is enacted, that after 
its passage, the clerk of the Circuit Court, and the 
sheriff, under the superintendence and inspection 
of the Judge of the County Court, in each county, 
shall select from the whole number of persons 
qualified to serve on juries, twenty-four suitable 
persons, best qualified, in their opinions, to serve 
on the grand jury, for each term of the Circuit 
Court, in.the several counties in this State, &c.- 
These are the only provisions in our statutes, which 
it is deemed material to notice. 

We think it very clear, that in this State, it is 
essential to the competency of a juror, that he 
should have been a free-holder or house-holder, 
when his name was returned by the sheriff to the 
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clerk. Our acts of the legislature can not be con- 
sidered as merely directory, in pointing out the 
mode in which the jury are to be drawn, nor are 
their provisions, in defining the qualifications of the 
jurors, merely recommendatory. The privilege, to 
any particular class, of serving on juries, is not 
guarantied by the constitution—*t is only the invio- 
lability of jury-trial, which is secured: this the le- 
gislature have not interfered with. 

All the acts relating to juries, are to be constru- 
ed in part materia—as constituting an entire sys- 
tem. ‘The act of eighteen hundred and eleven, im- 
pliedly excludes all persons who are not free-hold- 
ers and house-holders, from being drawn on the re- 
gular jury for the term, aud makes the one quali- 
fication or the other, essential to their capacity; 
and the implication, according to all rules of con- 
struction, is quite as potent, as if express negative 
terms were employed. 

The act of eighteen hundred and twenty-six goes 
beyond that of eighteen hundred and eleven, and 
authorises the individuals charged with the selec- 
tion of the jury, to distinguish between free-hold- 
ers and house-holders, and to exclude such as they 
may think unfit for the office. A discretion, which 
we think well given; but perhaps not always wise- 
ly exercised. 

The act of eighteen hundred and thirty-six must 
be taken in connection with the act of eighteen 
hundred and twenty-six: the same qualifications 
are necessary under the former as under the latter; 
and the same discretion in the selection of the jury. 
But the plea does not, in our opinion, conform te 
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the act of eighteen hundred and twenty-six. ‘That 
act contemplates a return by the sheriff to the 
clerk, of a list of the free-holders and house-hold- 
ers in his county, and requires, that from this re- 
turn a selection shall be made of persons deemed 
suitable jurors. We have no statute, making it 
necessary that the free-holders and house-holders 
shall continue such up to the time they are actual- 
ly drawn to serve on the jury: if they possess this 
qualification when their names are returned by the 
sheriff, though they may afterwards part with it, 
they are competent jurors. The plea only nega- 
tives the fact, that the juror objected to, was un- 
qualified, at the time the grand jury were jimpan- 
neled, or the indictment found. Now, all this may 
be true, and tae juror have been free from all ex- 
ception. 

As the plea asserts the disqualification of a 
grand juror, it is essential to its legality, that it 
should disclose such facts, which, if true, would 
make out a good answer, to the indictment. From 
what has been said, it will be apparent, that it is 
necessary, in order to the incompetency of a juror, 
for the cause relied on, that he should have been 
neither a free-holder or house-holder, when the list 
was returned to the clerk; and the omission, thus to 
state the condition of the juror, was fatal to the 
plea 

3. We think the plea was sufficiently verified: it 
would have been more regular, had the affidavit 
been more full and complete in itself. Yet, the 
terms, “ Sworn and subscribed in open court, 27th 
March, 1837,” signed by the defendant, and attes- 
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ted by the clerk, introduced as they are, at the foot 
of the plea, must be held to mean, that the defend- 
ant has sworn to its truth, and has attested his oath 
by subscribing the plea. 

4. 'The plea is unobjectionable in point of form: 
it does not question the jurisdiction of the Court, 
nor indeed should it; it arraigns the legality of the 
indictment, because of the incompetency of a grand 
juror: and hence properly concludes with the pray- 
er of judgment, that it be quashed. 

5. ‘There is no statute or rule of Court, which re- 
quires such a plea to be pleaded by counsel. A par- 
ty may appear in his own defence or by counsel ; 
but as he is personally present, on the trial of an 
offence against the State, it would seem most re- 
gular, that the plea should be in proper person; 
though he may have the aid of counsel, in deter- 
mining what defence he should interpose, and how it 
should be made available, as well as in sustaining 
it for him. 

Our opinion is, that the plea is defective in sub- 
stance; that the demurrer was properly sustained ; 
and that the judgment must be affirmed. 
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Touching the admissibility of parol evidence to vary 
a written contract. 


1. It is not allowable to contradict, extend, or vary substan- 
tially, a written contract, or its legal import, by parol evi- 
dence. 

2. Where parties have agreed upon the terms of a contract, 
which is afterwards reduced to writing, the verbal agree- 
ment is merged in the written contract, and cannot be va- 
ried by parol evidence, and even though the verbal and 
written contracts were simultaneously made, the rule is 
not varied. 

3. But where a monied consideration is expressed in a deed, 
parol evidence has been admitted, to shew the considera- 
tion to have been greater or less than that stated, as it is 
not usual to state it with precision: 

4. So, where by fraud or undue means, there was an 
omission to state the contract truly: 

5, Or, where the contract contains a latent ambiguity: 

6. Or, where a deed contains nothing respecting the consid- 
eration, it may be upheld by shewing what it was: 

7. Or, where a deed, after stating a certain consideration, 
adds the general words, “and for other considerations,”— 
parol evidence has been admitted, to shew what those oth- 
er considerations were: 

8. So, a lesser or a greater consideration of the same character, 
may be shewn; and, 

9. So, where a deed is made, “in consideration of natural love 
and affection, and one dollar,” parol evidence has been ad- 
mitted to shew that other valuable considerations passed. 


Error from the Circuit Court of Jackson count y. 
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Assumpsit, on the following instrument in wri- — 


ting: 

“$190. On or before the first day of January 
next, I promise to pay Allen Steger, or order, the 
sum of oné hundred and ninety dollars, the same 
being for the hire of negroes, and rent of land:— 
which negroes are Ned and Davy. Said negroes 
to be clothed with the usual clothing. Value re- 
ceived, &c. March 12th, 1834, 

SAMUEL MEap; [Seal.]” 

And at the October term of said Court, plaintiff 
below, declared against defendant, for that where- 
as defendant, theretofore, to wit, on the twelfth 
day of March, one thousand eight hundred and 
thirty-four, in said county, by his writing of the 
same date without seal, subscribed by the name 
and description of Samuel Mead, promised on or 
before the first day of January, afterwards, to pay 
to said plaintiff, or order, the sum of one hundred 
and ninety dollars, for the hire of negroes and rent 
of land, said negroes being Ned and Davy: And 
in which said writing, said defendant bound himself, 
that said negroes should be furnished with the usu- 
al clothing, And the plaintiff averred, that said 
defendant did have, use and enjoy the lands, rent- 
ed to him by the plaintiff, from the said twelfth 
day of March, one thousand eight hundred and 
thirty-four, until the said first day of January next, 
afterwards, to wit, in said county. And that he 
did have and use the said negroes, Ned and Davy, 
all belonging to said plaintiff, from said twelfth day 
of March, one thousand eight hundred and thirty- 
four, until the said first day of January, one thou- 
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sand eight hundred and thirty-five, to wit, in said 
county, And plaintiff averred, that said defendant 
did not furnish said negroes with their usual cloth- 
ing, but wholly neglected the same. By means 
whereof, said defendant became liable, to wit, on 
the second day of January, one thousand eight 
hundred and thirty-five, in said county, to pay said 
plaintiff, said sum of one hundred and ninety dol- 
lars, and to pay him the value of said clothing, 
which he averred to be worth, to wit, thirty dollars. 
And being so liable, he the said defendant, then 
and there, last aforesaid, in consideration thereof, 
undertook and faithfully promised said plaintiff, to 
pay him said sums of money, when he should be 
thereunto afterwards requested. Yet the said de- 
fendant, though often requested, had not as yet 
paid said plaintiff said sum of money, to wit, one 
hundred and ninety dollars, or any part thereof, 
nor had he paid said plaintiff, the value of said 
clothing, or any part thereof, but to pay the same 
had refused, &c. 

To this declaration, the pleas filed, were,—non- 
assumpsit—no consideration and failure of consid- 
eration; to which pleas, there were replications 
and issues. 

And at the April term, one thousand eight hun- 
dred and thirty-six, the defendant submitted the 
following affidavit, and the cause was continued, to 
wit: Samuel Mead makes oath, that the considera- 
tion of the note, on which this suit is brought, was 
the rent of a plantation, for the balance of the 
year, one thousand eight hundred and thirty-four, 
after the date of the said note; the hire of the ne- 
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groes in said note mentioned; and the privilege of 
cutting and using timber on said land, within the 
fence. ‘The said defendant, contracted for the 
privilege, with a view of getting boat gunnels, and 
other timber, to be used at his saw mill, which 
privilege formed the chief motive that induced affi- 
ant to make the contract. Said privilege was worth 
from eighty to ninety doliars. 'The defendant got, 
under said privilege, timber to the value of about 
eight or ten dollars, when said plaintiff prevented 
said defendant from getting any more timber, and 
he has never got any more, as he was prevented 
during the balance of the term. Defendant could 
prove the facts above stated by Stephen Haynes. 
Said plaintiff also detained the negro Ned, about 
eight pr ten days, during the term. Defendant al- 
so furnished the clothing according to the note.— 
Sworn to and subscribed by defendant. 

And at the April term of the same Court, one 
thousand eight hundred and thirty-seven, the par- 
ties came, and thereupon, a jury of good and law- 
ful men, being elected, impanneled, sworn and 
charged, well and truly to try the issue joined, up- 
on their oaths, said, that they found the issue in fa- 
vor of the plaintiff, and assessed his damages at 
two hundred and thirty dollars and twenty cents. 
It was therefore considered by the Court, that the 
plaintiff recover of the defendant, the damages a- 
foresaid, by the jury aforesaid, assessed, and also 
his costs, &c. 

And the defendant filed his bill of exceptions, 
which stated that plaintiff had read his note de- 
clared on, for one hundred and ninety dollars, as 
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above set forth, in evidence, to the jury; and prov- 
ed that defendant had occupied, during the year 
one thousand eight hundred and thirty-six, the 
plaintiff’s land, and had possessed two of his ne- 
groes : the witness, however, stated, that if defend- 
ant had not occupied the land, and possessed the 
negroes, during the whole of that time, he, the wit- 
ness, did not know it. 

Defendant then offered to prove by witnesses 
present, that the consideration of said note was the 
rent of a plantation, for the balance of the year 
one thousand eight hundred and thirty-four, after 
the date of said note; the hire of the negroes men- 
tioned in said note, and the privilege of cutting and 
using timber on said land, within the fence: ‘That 
defendant contracted for the privilege, with the 
view of getting boat gunnels, and other timber, to 
be used at his saw-mill: That said privilege was 
worth from eighty to ninety dollars: That when 
said defendant had got timber to the value of from 
eight to ten dollars, plaintiff, for the balance of 
the term, prevented defendant from getting any 
more. And no more was ever got. 

To the introduction of this testimony the plain- 
tiff objected, and the Court excluded the evidence 
offered, in relation to the timber, the privilege, and 
the prevention aforesaid; to all of which defendant 
excepted, &c. 

And at the June term of this Court, the plaintiff 
in error came, and assigned for error, in the record 
of the proceedings in the Court below, and in the 
judgment that was rendered thereon, that the 
Court erred in excluding the evidence, as is shewn 
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in the bill of exceptions,—and therefore prayed that 
the said judgment might be reversed, &c. And de- 
fendant said there was no error. 


Hopkins and Parsons, for the plaintiff in error. 
J. W. M’ Clung, contra. 


COLLIER, C. J.— The defendant in error 
brought assumpsit against the plaintiff, ia the Cir- 
cuit Court of Jackson county, upon a writing, of 
which the following is a copy: 

“$190. On or before the first day of January 
next, I promise to pay Allen Steger, or order, the 
sum of one hundred and ninety dollars, the same 
being for the hire of negroes, and rent of land: 
which negroes are Ned and Davy. Said negroes 
to be clothed with the usual clothing. Value re- 
ceived, &c. March 12th, 1834. 

Samuel Mead. [Seal.]” 

The plaintiff in error pleaded, non-assumpsit ; 
no consideration ; and failure of consideration. 

On the trial, the defendant proved, in support of 
his declaration, the occupancy of his land, and the 
possession of the two negroes, named in the note, 
to have been with the plaintiff during the year one 
thousand eight hundred and thirty-four. 

In his defence, the plaintiff offered to prove, that 
the consideration of his note, was the rent of a 
plantation for the balance of the year, eighteen 
hundred and thirty-four, after the date of his note; 
the hire of the negroes, Ned and Davy, and the 
privilege of cutting timber on the land, within the 
inclosure; that the privilege was of the value of 
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eighty or ninety dollars to him, and that after cut- 
ting eight or ten dollars worth of timber, he was 
prevented by the defendant from cutting more. 
The introduction of so much testimony, as related 
to the privilege by the plaintiff to cut timber, and 
the refusal to allow it, was objected to by the de- 
fendant, and rejected to by the Court: whereupon, 
the defendant excepted, and here assigns for error, 
the exclusion of his evidence by the Court. 

Was parol evidence admissible to shew any oth- 
er consideration for the plaintiff’s promise, than 
that expressed in his note? 

It is not allowable to contradict or substantially 
vary a written contract, or its legal import. by pa- 
rol evidence —(9 Wheaton’s R. 581.3 Mason, 378.) 
Nor is it admissible to extend a written contract. 
(2 Day’s Cases, 137. 1 Caine’s R. 358.) 

Where parties have agreed upon the terms of a 
contract, which is afterwards reduced to writing, 
the verbal agreement is merged in the written con- 
tract, and cannot be varied by parol evidence.—(3 
Conn. R.9.) In such cases, it must be supposed 
that the writing, which is subsequent in point of 
time, truly expresses their definitive agreement.— 
Sommerville vs Stephenson & Johnson, 3 Stewart's 
R. 271, And even though the verbal and written 
contracts, were simultaneously made, the rule 
would not be varied. 

But notwithstanding the conclusiveness of the 
rule, which inhibits the introduction of parol evi- 
dence, to contradict or vary a written agreement, 
a party may shew that by fraud or undue means, 
there was an omission to state the contract truly 











JUNE TERM, 1837. 


505 





MEAD U8 STEGER. 





(3 Starkie’s Ev. 1015 & 6. 1 Murphy’s R. 426. 4 
Dessaus. 211.) Soif itcontain alatent ambiguity, 
parol evidence is admissible, in explanation, other- 
wise the contract might be wholly inoperative.— 
(5 Mass. R.411. 3 Starkie’s Ev. 1021.) 

The agreement of the parties in the case before 
us, may be thus simplified. ‘The defendant under- 
takes with the plaintiff, that he shall occupy his 
plantation and have the possession and services of 
his two slaves, for the year eighteen hundred and 
thirty-four. The plaintiff agrees, that as an equiv- 
alent, he will pay the defendant the sum expressed 
in his note:—here, are mutual undertakings, each 
in consideration of the other. The note in it- 
self, does give the defendant a cause of action, but 
to entitle him to a recovery, it was necessary to 
prove a license to occupy the land, and an offer to 
deliver the negroes. Yet the writing bears on its 
face, evidence of a perfect contract, and it is not 
pretended that from fraud or other cause, it omits 
any stipulation of the parties. It is then clear, 
that if it come within the principles applicable to 
ordinary contracts, it was not admissible to shew, 
that anyjother cause, than that stated in the note, 
influenced the plaintiff's promise. 

It has been argued, that the general rule, appli- 
cable to the admission of parol evidence, where 
the contract is in writing, does not apply to proof, 
such as that offered in the Circuit Court by the 
plaintiff: That there, the proposition was to shew 
an additional consideration, which it is said, is tol- 
erated by authority. Without pretending to neg- 
ative this argument, when applied to a proper state 
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of facts, we are entirely satisfied that it is not per- 
missible to prove an additional and different con- 
sideration from that expressed in the writing, — 
this would be tocontradict it. Where it is said in 
a deed, that a conveyance is made in consideration 
of a particular thing, this imports the whole con- 
sideration and excludes the idea of any other. (1 
Starkie’s Ev. 1004.) If a deed contains nothing 
respecting the consideration, it may be upheld by 
shewing what it was; for this, is not to contradict 
the deed. (1 Ves. 128. 15 Mass. 92.) 

Where a deed, after stating a certain considera- 
tion, adds the words, “and for other considerations,” 
parol evidence is admissible to shew what were 
those other considerations. (1 Johns. C. R. 370.) 
But without these general words, it cannot be re- 
ceived. (1 Johns. R. 139. Ibid. 414.) 

In Virginia, it has been decided, that where a 
deed is made, “in consideratien of natural love and 
affection, and one dollar,” parol evidence was ad- 
missible to shew that other valuable considerations 
passed; (1 Rand. R. 219.) and that either party 
may aver and prove a consideration, different from 
that stated in the deed. (4 Hen. & Munf. 113.) 

In South Carolina, it has been determined, that 
a different consideration from that expressed in the 
deed, cannot be shewn at lam, but that a less or 
greater consideration of the same character may 
be shewn. (Garret vs Stuart, 1 M’Cord, 514.) 
Such we understand, to be the authority of the 
cases-in Roberts on Frauds, to which we have been 
referred, by the plaintiffs counsel. (Roberts on 
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Frauds 117. note 58. See further on the point, 6 
Harris & J. 276, 299. 1 Har. & Gill, 175.) 

Where there is a monied consideration, expressed 
in a deed, the weight of authority, is in favor of 
shewing the consideration to have been greater or 
less, than that stated, for the reason, that it is not 
usual to state it with precision. But it is against 
allowing proof of a consideration wholly different 
from that set forth in the deed. In the case before 
us, the evidence offered, did not tend to enlarge or 
diminish the consideration, as where money alone 
is given, nor from its nature, could it be enlarged 
or diminished; and as no ground was laid for its in- 
troduction, by proof ofa fraudulent omission in the 
contract, we are of opinion that it was properly 
excluded by the Circuit Court; and its judgment is 
therefore confirmed. 
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SUTHERLAND VS GOFF, guardian. 
As to actions by a guardian. 


1, A guardian may sue in his own name, where he has the 
right of possession, or where the possession is injured:— 
But where the matter lies in action, the suit must be in 
the name of the ward, 

2. Thus—a guardian cannot maintain assumpsit to recover 
the value of a slave, the property of the ward, who has 
been hired by such guardian to the defendant, and whose 
death, is alleged to have been caused by the negligence 
of the hirer. 

8. And this, although a promise to pay, what an arbiter 
should determine, be alleged, as made. 


In error to the County Court of Morgan county. 

In this case, the plaintiff came, and said there 
was error in the proceedings and judgment of the 
Court below. 

Because, Ist. Martha T. Goff, instead of her 
ward, was made plaintiff in the writ. 

2. Inthe declaration also, 

3. That the judgment was in her favor. 

4, There was a misjoinder of counts, the first or 
two first, alleging a supposed cause of action in 
favor of the ward, and the last in her own right. 

5. There was no cause of action stated in the de- 
claration, as the defendant below was not first pro- 
ceeded against at the suit of the State, and the ac- 
tion was brought before the cause of it arose. 

And the defendant said there was no error, and 
when the record was produced, it appeared that 
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the defendant, on the seventh day of July, eighteen 
hundred and thirty-four, sued out a writ, against 
plaintiff, as follows: 

“The State of Alabama: to the sheriff of Mor- 
gan county, greeting. You are commanded to take 
the body of John Sutherland, wherever he may be 
found in your county, and him safely keep, so that 
you have his body before the judge of our next 
County Court, to be held for the county of Morgan, 
at the court house, in the town of Sommerville, on 
the fourth Monday in July, instant, to answer Mar- 


tha T. Goff, guardian of Eliza A. Goff, ina plea of 


trespass on the case in assumpsit, to her damage 
five hundred dollars. Herein fail not, and have 
then and there, this writ,” &c. 

This action is brought, to recover of the defen- 
dant, the sum of three hundred dollars, which he 
expressly undertook and promised to pay to the 
said plaintiff, guardian, &c. 

At the July term of said Court, the plaintiff be- 
low, guardian, and next friend of Eliza A. Goff, (an 
infant under age,) complained of said John A. 
Sutherland, in custody, &c. of a plea of trespass on 
the case; for that whereas, theretofore, to wit, on 
the day of eighteen hundred and thir- 
ty-four, to wit, at said county, the said defendant 
hired of the plaintiff, as guardian of the said infant, 
a certain negro girl slave name Sabre, about 
twelve years of age, the property of said infant, for 
the year eighteen hundred and thirty-four, for the 
sum of three hundred dollars, and by which con- 
tract of hiring, the said defendant undertook and 
agreed with the plaintiff, among other things, to 
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treat the slave with care, attention and humanity, 
and return her to the plaintiff at the end of the 
year; and whereas said slave was, by virtue of said 
contract, placed into the possession of the defen- 
dant, who was guilty of such gross negligence, 
want of care, attention and a proper degree of vigi- 
lance, while said negro was in his possession, that 
by reason thereof, and not from any natural and 
unavoidable cause, the said negro slave came to 
her death, to wit, on the day of eigh- 
teen hundred and thirty-four, at said county: And 
whereas, afterwards, to wit, on the day of 
, eighteen hundred and thirty-four, at said 
county, the said defendant, in consideration of the 
premises, and of his liability to the plaintiff, by 
reason thereof, undertook and faithfully promised 
her, to pay for said negro, or for his liability as 
aforesaid, when he was thereafter requested, such 
sum of money, to the plaintiff, as the guardian of 
said infant, as one Isaac Lane, should determine to 
be the intrinsic value thereof, and the plaintiff 
avers, that the said Isaac Lane did afterwards, to 
wit, on the day of eighteen hundred 
and thirty-four, to wit, at said county, determine 
and adjudge the said slave, to be of the value of 
three hundred dollars, of which defendant had due 
notice. And whereas, also afterwards, to wit, on 
the day and in the year, and in the county aforesaid, 
in consideration of the liability of the defendant to 
the plaintiff, on account of the defendant’s gross 
negligence, as bailee of a certain negro girl slave, 
named Sabre, about twelve years old, he, the said 
defendant, then and there undertook and promised 
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the plaintiff, to pay her the sum of three hundred 
dollars, for the discharge of himself from all actions, 
suits or molestations, for such liability to the plain- 
tiff, whenever he should be afterwards requested. 
Yet the said defendant, although often requested, 
had not kept or performed his said promise, or ei- 
ther of them, nor paid said money or any part 
thereof, but had failed and refused so to do, to the 
damage of the plaintiff, sued as aforesaid, and 
therefore she sued, &c. 

At the January term, eighteen hundred and thir- 
ty-five, the plaintiff came into Court, and the de: 
fendant being called, did not come, and because it 
was not known to the Court, what damage the 
plaintiff had sustained, a jury of good and lawful 
men, came, who assessed the damages at three 
hundred and fourteen dollars; and thereupon the 
Court considered, that the plaintiff recover of the 
defendant, her damages aforesaid, in form afore- 
said, assessed, besides her costs, by her about her 
suit, in that behalf expended. 

And so the writ of error was sued out, &c. 


Hopkins & Parsons, for plaintiff in error.— 
M’ Ciung, contra. 


ORMOND, J.—This is an action of assumpsit, 
brought by Martha 'T’. Goff, guardian of Eliza A. 
Goff, against John Sutherland. 

The declaration, in substance, recites, that the 
defendant hired of the plaintiff, as guardian, a ne- 
gro girl, the property of the ward, and agreed to 
treat the slave with care and humanity, and to re- 
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turn herat the end of the year; but that by his neg- 
ligence, want of care, diligence and attention, the 
negro died, and that in consideration thereof, he 
undertook and promised to pay the plaintiff, as 
guardian, such sum of money as one Isaac Lane, 
should determine to be the value of the slave; and 
that Lane estimated the value of the slave, to be 
three hundred dollars. ‘ 

These are all the allegations necessary to be set 
out. There was a judgment by default, and writ 
of inquiry awarded, and judgment for the plain- 
tiff. 

Several errors are assigned, but the only one ne- 
cessary to be noticed, is “That Martha 'T. Goff, in- 
stead of her ward, is made plaintiff in the writ and 
declaration” 

The lawis, that the guardian must sue in his own 
name, where he has the right of possession, or 
where an injury is done to the possession: but 
where the matter lies in action, the suit must be in 
the name of the ward. What is the character of 
the interest here? It is the value of the slave. It 
would seem clear, that this is a mere chose in ac- 
tion, and all the difficulty is created, by the refer- 
ence to a third person, to ascertain the value; and 
it is insisted, that there was a promise to pay the 
value of the slave when ascertained, to the guar- 
dian. The guardian would undoubtedly havea 
right to receive the money. But does it thence fol- 
low, that he has a right to maintain the action in 
his own name? It would seem rather, that this re- 
ference, was merely the substitution of Lane, for 
the jury, to ascertain the value of the slave; and 
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if so, the guardian cannot maintain the action in 
her own name. 

It is in all-cases, important, to preserve the boun- 
dary of actions, and to prevent them from running 
into eachother. It is peculiarly so, in this class of 
cases, as it might be impossible otherwise to ascer- 
tain the interest of the ward. ‘The description in 
the writ, would not conclude the guardian, as to the 
interest of the ward. ‘This question has been sub- 
stantially decided by this Court, in the case of 
M Leod vs Mason. (5 Porter’s R. 223) 

Let the judgment be reversed. 


GOLDTHWAITE, J.—With the utmost res- 
pect for the opinion expressed by the majority of 
the Court, I am compelled by my views of the law, 
to dissent. 

The contract which is set out in the first count 
of the declaration, contains, in my opinion, a sufli- 
cient cause of action. ‘The contract is alledged to 
have been made in relation to property of the ward; 
it issuch a contract, as the guardian, by law, is au- 
thorised to make, and the action is substantially 
for its breach. The promise is laid, as made with 
the guardian, and according to my opinion, it can 
alone be enforced by him. 

I do not think the case of Mason vs M’Leod has 
any immediate bearing on this case. The Court 
there decided, that a suit accruing to the infant, be- 
fore the interest of the guardian accrued, must be 
brought in the name of the infant; but in this case, 
the whole subject matter of the suit. was a contract 
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crued, and his liability to perform his duties, had 
become fixed, by the possession of his ward’s es- 
tate. 

The case may well be assimilated to that of an 
executor or administrator, who enters into a con- 
tract, having reference to the property of the estate 
committed to his charge. No one will contend, 
but that an action growing out of any such contract, 
would be properly brought by the administrator or 
executor in his own name, and not in his represen- 
tative character. 

For these reasons, I am of opinion, that the judg- 
ment should be affirmed. 
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RICHARDSON VS WILLIAMS. 
Touching the limitation to writs of error. 


1. The statute limiting the prosecution of writs of error, to 
three years, applies as well to a writof error from a Supe- 
rior to an Inferior Court, as to one issued from a Court 
and returnable to itself, to revoke its own judgment. 

. One who has lost a right tosue out a writ of error, can- 
not object, that the opposing party had died and there was 
no representative against whom to sue out the writ. 

3. In a case where it may be essential to sue out a writ of er- 
ror against a deceased party, whose estate has not been 
administered on for the period of three months after his 
death,—one, desiring the advantage of such writ, should 
apply to the County Court, and have administration grant- 
ed to the Sheriff. 


Lt) 


In error to the Circuit of Greene county. 

The plaintiff in this case, came into Court and 
prayed that a certain judgment, rendered against 
him, in the Court below, might be reversed and 
held for nothing. 

And upon examining the record, it appeared 
that the plaintiff had, at September term, in the 
year eighteen hundred and thirty-six, of the Cir- 
euit Court of Greene county, presented his petition 
to that Court, in which he represented, that there- 
tofore, to wit, on the day of ———,, in the 
year ————,, he was sued in the same Court by 
one Joseph G. Williams, on a note which he exe- 
cuted as security, for one Paulding Anderson, in 
the State of Virginia: That a judgment was ob- 
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tained, on said note, against petitioner, by said 
Williams, at the September term of said Court, 
eighteen hundred and thirty-one, from which judg- 
ment, petitioner appealed to the Supreme Court. 
During the pendency of said appeal, it came to the 
knowledge of petitioner, that the said Joseph G. 
Williams was dead; and had departed this life, be- 
fore the rendition of the judgment, aforesaid, 
against the petitioner, and before the institution of 
the suit; in consequence of which, petitioner by 
counsel, at the fall term of eighteen hundred and 
thirty-three, made, and had entered, on the docket 
of said Court, a motion to set aside the said judg- 
ment, which motion had been continued from some 
cause, from Court to Court, and yet remained un- 
determined, and the petitioner had been informed 
by counsel, and was confident in the belief, that 
no execution could issue on said judgment, until 
said motion was decided or disposed of by the 
Court. Petitioner in the petition, charged the fact 
to be, that Joseph G. Williams departed this life, 
before the rendition of the judgment in the Circuit 
Court, aforesaid, which he was ready to establish 
and prove to the satifaction of the Court. Yet at 
the January term of the Supreme Court, the judg- 
ment was affirmed against the petitioner and certi- 
fied to the clerk of the Circuit Court of Greene 
county, aforesaid; and notwithstanding the motion 
aforesaid, was then depending and undetermined, 
and no execution could properly issue, yet the clerk 
of the said Circuit Court, had on the twenty-ninth 
day of March, eighteen hundred and thirty-five, issu 

eda writ of fiert factas, against the petitioner, for the 
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debt and all the costs, which had accrued both in 
the Circuit and in the Supreme Court, amounting 
to the sum of five hundred dollars and seventy-one 
cents. ‘The execution was, at the date of the peti- 
tion, in the hands of the sheriff of Greene county, 
and petitioner’s property was liable to be taken 
for the payment of the sum of money, when there 
was no plaintiff to receive it; all of which, plaintiff 
thought was manifestly unjust and injurious to him, 
and inasmuch as he was remediless in the premises, 
without the aid of the Court, he therefore prayed 
that he might be granted a writ of supersedeas, di- 
rected to the sheriff of Greene county, command- 
ing him to suspend the levying of said execution, 
until the matters contained in the petition, could 
be fully heard and determined, and that the Court 
would grant such other and further relief as was 
proper, &c. 

Petitioner swore that the things stated in the pe- 
tition, were true to be best of his knowledge and 
belief. 

And thereupon, the Court ordered the supersedeas 
to issue, agreeably to the prayer of the petitioner, 
on the usual terms of bond and security, &c. 

And by consent of parties, the case was sub- 
mitted to the Court for decision in vacation, and 
the decision so made was to be valid and effectual 
to all intents and purposes,—as much so, as if ren- 
dered in open Court. 

And then at September term, in eighteen hun- 
dred and thirty-six, a motion was made by the de- 
fendant to quash the supersedeas awarded in this 
case, and deliberation was thereupon had, and it 
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was considered by ihe Court, that the same should 
be quashed: and thereupon it was further consider- 
ed by the Court, that the case be dismissed, and 
that defendant go thence and recover of plaintiff 
his costs, in and about his defence in that behalf ex- 
pended, for which execution might issue, &c. 

And plaintiff prayed an appeal from the judg- 
ment at that term, in the case, and filed his bond, 
with proper security, according to law, and theap- 
peal was granted, and it was ordered that the re- 
cord and proceedings had in the cause, should be 
certified to the next term of the Supreme Court: 

And a motion was also made by defendant, to 
set aside the judgment rendered against him in this 
Court; and that motion was continued. 

The following was the statement contained in 
the bill of exceptions, on which the case was 
brought up: That the counsel for defendant moved 
the Court to quash the supersedeas, and thereupon 
the counsel for plaintiff, called upon them to say, 
who they represented: to which they answered, 
that they represented the defendant in the record. 
Plaintiff then objected that defendant was dead, 
and offered to shew that fact by affidavit, produced 
in Court, and objected to the appearance of counsel, 
inasmuch as there was no person in existence whom 
they could represent, and proposed to the Court, to 
inquire into that fact, and that they should be re- 
quired to satisfy the Court that they represented 
a living person, or say whom they represented, if 
any other than Williams. But these objections 
were overruled, and the said motion to quash, was 
heard by the Court: ‘The counsel for Richardson, 
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then moved the Court for leave to make the sheriff 
of Greene county, to whom administration had 
been committed, on the estate of the defendant, on 
the first Saturday of the term, a party to the said 
supersedeas, but the Court sustained the motion to 
quash, on the ground that the judgment had been 
rendered in this Court, and affirmed by the Supreme 
Court, and could not be annulled or vacated in this 
Court, and that the death, not having been plead- 
ed to the action, the plaintiff in the judgment was 
entitled to execution against Richardson. The 
Court therefore quashed the swpersedeas, to which 
said Richardson excepted, &c. 

The affidavits stated, to wit,—John A. Smith, 
made oath, that Joseph G. Williams of Nottoway 
county, Virginia, in whose name a suit had been 
brought against Daniel B. Richardson, in this Siate, 
and in the county of Greene, died to the best of 
his recollection, and from general report, some time 
in the year eighteen hundred and thirty. 

The plaintiff in error, made oath, that he did 
not know that said Joseph G. Williams was dead, 
until some time after the plaintiff recovered a judg- 
ment against him, in the Circuit Court of Greene 
county. 

And Asa B. Wynne of said county of Greene, 


deposed, that he formerly resided in the county of 


Nottaway, in the State of Virginia, and was per- 
sonally and intimately acquainted with Mr Joseph 
G. Williams of said county and State, and lived 
not far distant from him, and he further saith, that 
he knew the defendant Richardson, when he lived 
in Lunenburg county, about twenty miles distant 
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from the residence of said Williams, and he further 
saith, that the said Joseph G. Williams, died in 
Virginia, and while this affiant still lived in Virgi- 
nia, in the spring or summer of the year eighteen 
hundred and thirty. ‘This affiant said, that of the 
death of the said Williams, in the year eighteen 
hundred and thirty, he is certain and positive. 

The errors assigned, were— 

1. That the Court below had erred in quashing 
the writ of supersedeas. 

2. 'The Court should have allowed the plaintiff, 
to have made the administrator of Williams, a par- 
ty, and should not have refused the application to 
do so. 2 

3. The Court erred in rendering judgment 
against Richardson, as shewn in the record. 


COLLIER, C. J.—The plaintiff in error obtain- 
ed an order for a supersedeas, on the twelfth May, 
eighteen hundred and thirty-five, upon his petition, 
setting forth, that, at the September term, eighteen 
hundred and thirty-one, of the Circuit Court of 
Greene, a judgment was obtained against him, at 
the suit of one Joseph G. Williams: that Williams 
had died previous to the commencement of the ac- 
tion; that he had appealed from that judgment to 
the Supreme Court, where, at its term holden in 
January, eighteen hundred and thirty-five, it was 
affirmed. The petition prays the issuance of a su- 
persedeas, and such other relief as may be necessary. 

At the September term, eighteen hundred and 
thirty-six, of the Circuit Court, counsel professing 
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Court to quash the supersedeas,—this was objected 
to, by the plaintiff’s counsel, who offered to prove 
the death of Williams, and required that the ad- 
verse counsel should satify the Court, that they re- 
presented a “living person ;” but these objections 
were overruled. ‘Thereupon, the counsel for the 
plaintiff moved the Court, for leave to make the 
sheriff, (to whom administration of Williams’s es- 
tate had been granted two days previously,) a par- 
ty, as administrator; but the Court sustained the 
motion to quash the supersedeas on the ground, that 
the judgment rendered in the Circuit Court, had 
been affirmed by the Supreme Court, and could not 
be annulled by the former; and for the further rea- 
son, that the plaintiff had omitted to plead the 
death of Williams in abatement of the action. 

For the plaintiff, it has been argued, that his re- 
medy by writ of error, coram nobis, at common law, 
was clearly defined, and that he was correctly pur- 
suing it, when his petition was dismissed. The de- 
fendant, denying the justness of this argument, in- 
sists, that whatever remedy the plaintiff may have 
had, it is lost by the operation of the statute of li- 
mitations, limiting all writs of error to three years 
from the rendition of the judgment. 

The statute is in these words: “A writ of error 
may issue to reverse any final judgment in the Cir- 
cuit Court, at any time within three years after the 
rendition of the judgment, and not afterward.”— 
The terms of this act are general, and must be ta- 
ken to apply as well to writs from an inferior to a 
superior Court, to reverse a judgment; as where the 
writ issues from a Court returnable to itself, to re- 

5 P. 65 
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voke its own judgment. And as the time prescrib- 
ed elapsed before the plaintiff commenced his pro- 
ceeding, the bar is complete, unless the influence of 
the statute can be superseded. 

It is insisted, that Williams having died previ- 
ous to the judgment recovered against the plaintiff, 
and no administration appearing to have been had 
upon his estate, there was no one to proceed against, 
so that the statute could not run. Without stop- 
ing to inquire, whether the plaintiff might have 
taken the initiatory step, to procure a revocation of 
the judgment against him, before an administrator 
was appointed, we are of opinion, that it was his 
duty to have procured the appointment of the she- 
riff so that office, which would have been done by 
the County Court, by shewing, prima facie, that 
Williams had been dead as much as three months, 
and his estate unadministered on. Upon the sup- 
position that an administrator was necessary to 
authorise the plaintiff to commence his proceeding, 
to set aside the judgment against him,—in calcula- 
ting time, he must be allowed in addition to three 
years, (the statute bar,) three months, the period 
within which, he could not procure the grant of ad- 
ministration to the sheriff. 

Giving the plaintiff three years and three months 
after the judgment was obtained against him, to 
exhibit his petition, and still the limitation would 
have expired.—See to the same effect, Hutchison vs 
Tolls, 2 Porter's Rep. 44; and Houpt'vs Shields’ adm’) 
3 ib. 247, 

Judgment is affirmed. 
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THE STATE OF ALABAMA VS STANDIFER, et al. 


Concerning the plea of autre fois acquit. 


is 


. On an indictment, where a jury can convict a defendant 


of a lesser offence,—there, an acquittal for the major 
crime, is a bar to a subsequent indictment for the minor 
offence. 


. As if one be indicted for murder, and acquitted, he could 


not be again indicted for manslaughter. 


. So, where one is indicted on a charge of burglary, he can 


not be again tried for larceny. 


. The same individual, may however, at the same time, 


and in the same transaction, commit two or more, distinct 
crimes, and an acquittal of one, will not be a bar to pun- 
ishment for the other. 


. Thus, to an indictment for assult on J. L. with intent to 


murder,—it cannot be plead, in bar, that defendants had 
previously been acquitted on an indictment for the murder 
of L. L.—the transactions inducing the indictments being 
averred to have been identical. 


Indictment for assault, with intent to murder. 
The indictment was prefered and found in the 


Circuit Court of St. Clair county, at September 
term, eighteen hundred and thirty-five, against 
William H. Standifer, Israel Standifer, sen. James 
Standifer, Jesse Standifer, Samuel Standifer, Frank- 
lin Standifer, and Israel Standifer, jun’r. and 
charged the commission of the offence on the 
body of John W. F. Lowry. 


The venue was changed to Benton county, where 
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the defendants appeared, and for a plea, said, that 
the State of Alabama ought not further to prose- 
cute the said indictment against them, because 
they said, that “Heretofore, to wit, at the September 
term of the said Circuit Court, at a Court, held.at 
the Court house, in the town of Ashville, in St. 
Clair county, aforesaid, and on the second day of 
said term, it being the twenty-ninth day of Septem- 
ber, in the year one thousand eight hundred and 
thirty-five, the grand jury, impanneled, sworn and 
charged for the said county of St. Clair, to wit, 
James J. Bothwell, &c. by their foreman, James J. 
Bothwell, he having been duly qualified, as such, 
returned into Court, the following bill of indict- 
ment, to wit: 

“The State of Alabama, St. Clair county: The 
grand jurors for the State, upon their oaths present,-- 
William H. Standifer, Israel Standifer, sen. James 
Standifer, Jesse Standifer, Lemuel Standifer, 
Franklin Standifer, and Israel Standifer, jun. late 
of said county, on the fifteenth day of July, one 
thousand eight hundred and thirty-five, in the coun- 
ty aforesaid, in and upon the body of Levi A. R. 
Lowry, feloniously and wilfully and of their malice 
aforethought, did make an assault, and that the said 
William H. Standifer, Israel Standifer, sen’r, James 
Standifer, Jesse Standifer, Lemuel Standifer, Frank- 
lin Standifer and Israel Standifer, jun’r. in their 
hands, then and there, had and held, then and there, 
feloniously and wilfully, and of their malice afore- 
thought, did discharge, and shoot off, to, against, 
and upon, the said Levi A. R. Lowry, and which 
the said William H. Standifer, Israel Standifer, 
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sen’r. James Standifer, Jesse Standifer, Lemuel 
Standifer, Franklin Standifer, and Israel Standifer, 
jun’r, with the leaden bullet aforesaid, out of the gun 
aforesaid, then and there, by the force of the gunpow- 
der, aforesaid, by the said William H. Standifer, Is- 
rael Standifer, sen’r, James Standifer, Jesse Standi- 
fer, Lemuel Standifer, Franklin Standifer, and Isra- 
el Standifer, jun’r, discharged and shot off as afore- 
said, then and there, feloniously, wilfully and of 
their malice aforethought, did strike, penetrate and 
wound the said Levi A. R. Lowry, then and there, 
with the leaden bullets aforesaid, so as aforesaid 
discharged and shot out of the gun aforesaid, by 
the said William H. Standifer, Israel Standifer, 
sen’r, James Standifer, Jesse Standifer, Lemuel 
Standifer, Franklin Standifer, and Israel Standifer, 
jun’r, and upon the left hip bone of the body of him, 
the said Levi A. R. Lowry, one mortal wound of 
the depth of four inches, and of the breadth of one 
inch, did make, of which said mortal wound, he, 
the said Levi A. R. Lowry, on and from the fif- 
teenth day of July, aforesaid, until the sixteenth 
day of July, of the same year, in the county afore- 
said, did suffer and languish, and languishing, did 
live, on which sixteenth day of July, aforesaid, in 
the county aforesaid, he, the said Levi A. R. Low- 
ry, of the mortal wound, aforesaid, died; and so the 
jurors, aforesaid, upon their oaths aforesaid, do say, 
that the said William H. Standifer, Israel Standifer, 
sen’r. James Standifer, Jesse Standifer, Lemuel 
Standifer, Franklin Standifer, and Israel Standifer, 
jun’r, him, the said Levi A. R. Lowry, in the man- 
ner and by the means aforesaid, did feloniously and 
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wilfully, and of their malice aforethought did kill 
and murder, contrary to the statute, in such case 
made and provided, against the peace and dignity 
of the State of Alabama, &c. 

“And afterwards, the grand jurors aforesaid, 
brought into said Court, the said bill of indictment, 
with the following indorsement made thereon, to 
wit: “A true bill, James J. Bothwell, foreman of 
the grand jury,” &c. 

“And afterwards, defendants being brought to 
the bar, and arraigned, severally, pleaded not guil- 
ty, and put themselves upon the country, and the 
Friday next succeeding the arraignment, was ap- 
pointed for the trial of the cause, and a copy of the 
bill of indictment, and a list of thirty-six jurors, 
were served upon defendants, and defendants were 
remanded, &c. 

“And afterwards, on the Friday aforesaid, one of 
the defendants, to wit, Jesse Standifer, made oath, 
that one Lowry, the father of Levi A. R. Lowry, 
mentioned in the bill of indictment, Jolin Lowry, 
brother of the said Levi A. R. Lowry, Charles 
Price, brother-in-law of said John and one 'lhom- 
son, all present at the Court, had, except the father 
of the deceased, from the time of the commission of 
the homicide in the indictment, mentioned, up to 
that time, been, and were, as afliant had been cred- 
ibly informed and verily believed, engaged actively, 
among the people of the county, circulating reports, 
concerning the crime alleged, against defendants, 
much aggravated, and to the prejudice of defen- 
dants; that he was informed and believed that said 
Lowry, the father of the deceased, had, since the 
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jury in this case had been summoned, held commu- 
nications with some of the jurors, which were 
well calculated, and doubtless, intended to bias 
said jury in favor of the prosecution: that by these 
and other means, affiant believed such a prejudice 
had been produced on the minds of the citizens of 
St. Clair county, that a fair and impartial trial 


could not be had: wherefore, he prayed that the ve-. 


nue be changed, to some other county, free from like 
exceptions, &c. 

“And thereupon it was ordered that the venue be 
changed to Jackson county, the nearest adjoining 
county, free from the exceptions, and that the clerk 
transmit the papers, &c. to Jackson county, which 
was done. 

“And thereupon, at the October term, one thou- 
sand eight hundred and thirty-five, of the Court at 
Jackson county, came the parties, and a jury of 
good and lawful men of said county, and defendant 
Jesse Standifer, moved the Court, that the said ju- 
ry retire and consider of his guilt or innocence, 
which was done; and the jury, on their oaths, said 
they found said Jesse Standifer not guilty,—and 
afterwards the jury again retired, to consider of 
their verdict in regard to the other defendants, and, 
upon their oaths, said they found the other defend: 
ants not guilty, as charged in the said bill of in- 
dictment. It was, therefore, considered by the 
Court, that the defendants, Jesse Standifer, Wil- 
liam H. Standifer, Israel Standifer, sen., James 
Standifer, Lemuel Standifer, Franklin Standifer, 
and Israel Standifer, jun., go hence, fully acquitted 
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and discharged from the prosecution, as by the re- 
cord thereof will more fully and at large appear— 
which said judgment still remained in full force 
and effect, and not in the least reversed or made 
void. And the said defendants, in fact, said, that 
they, William H. Standifer, &c., and the said Wil- 
liam H. Standifer, &c. so indicted and acquitted, as 
last aforesaid, are one and the same persons and not 
other and different persons; and that the assault and 
murder of which they, the said William H. Standifer, 
&c. were so indicted and acquitted, as aforesaid, 
and the assault with the intent to commit murder, 
of which they are now indicted, are one and the 
same assault, and committed at the same time, that 
the killing took place, under the same prosecution, 
and not other and different assaults, for other and 
different prosecutions ; but that it was one trans- 
action, committed at one and the same time—and 
this, the said defendants are ready to verify :— 
wherefore, they pray judgment, and that by the 
Court here, they may be dismissed and discharged 
from the said prosecution, in the present indictment 
specified,” &c. 

To which plea, as above pleaded, there was a 
general demurrer and joinder in demurrer, and the 
said demurrer being heard and overruled, a jury of 
good and lawful men came, who, upon their oaths, 
said they found the defendant, Jesse Standifer, not 
guilty, in manner and form as charged ; and it was 
therefore considered by the Court, that the defend- 
ant, Jesse Standifer, stand acquitted of this prose- 
eution.—And then the said jury, further, upon their 
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oaths, said, they found Lemuel Standifer, Franklin 
Standifer, James Standifer, and Israel Standifer, 
junior, not guilty, as charged in the bill; and Wil- 
liam H. Standifer, and Israel Standifer, senior, not 
guilty of an assault and battery with an intent to 
murder; but guilty of an assault and battery, and 
assessed their fines, to wit: that William Standifer 
pay a fine of two hundred dollars, and Israel Stan- 
difer, senior, pay a fine of one hundred dollars.— 
It was, therefore, further considered by the Court, 
that Lemuel Standifer, Franklin Standifer, James 
Standifer, and Israel Standifer, junior, go thence 
without day, and that William H. Standifer and 
Israel Standifer, senior, remain in custody, &c. un- 
til the fines aforesaid, and the costs be paid, &c. 

And then the defendants, William H. Standifer 
and Israel Standifer, senior, came and moved the 
Court to certify to the next term of the Supreme 
Court, for their revision, the matters of law arising 
upon their plea of a former trial and acquittal — 
Whereupon the said plea and demurrer thereto, 
are, in the opinion ‘of the Court, both novel and 
difficult: It is ordered that the questions of law 
be reserved for the revision of the said Supreme 
Court, and that the record and proceedings in the 
cause be transmitted to the next term of the Su- 
preme Conrt, &c. 

And the defendants now came and said— 

1. The Circuit Court erred in sustaining the de- 
murrer to the defendant’s pleas of former acquittal. 

2. The Court erred in deciding that said plea 
was not a bar to the prosecution. 
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3. Said Court erred in rendering judgment a- 
gainst the defendants. 


Chiiton, for the defendants. 

Attorney General, contra.—Cited, 2 Hale, 519, 
and notes; Archbold’s C. P. 88; 2 Russ. on C. 38, 
41; 4 Black. C. 336; 2 Hale, 246; 2 East. C. L. 
519; 12 Pick. R. 496. 


GOLDTHWAITE, J.—The defendants were 
indicted at the Fall term of the year eighteen hun- 
dred and thirty-five, of the Circuit Court of St. 
Clair county, for an assault and battery, with 
intent to commit murder, on one John W. F.. Low- 
ry. The venue was changed to Benton county,— 
and at May term, one thousand eight hundred and 
thirty-six, the defendants pleaded in bar of the 
said indictment,—that they had before that time 
been indicted, tried and acquitted, of the murder 
of Levi A. Lowry, setting forth in their plea, the 
indictment, proceedings thereon, trial and acquittal, 
averring their identity, and that the assault and 
murder, with which they were so charged, tried 
and acquitted, were identical with the crime 
wherewith they were then charged, which was 
committed at the same time, and in the same trans- 
action, in which the killing of the said Levi A. 
Lowry, took place; and concluding with the pray- 
er that. they might be discharged of the indict- 
ment. 

To this plea, the State demurred, and the de- 
murrer was sustained by the Circuit Court, which 
reserved the questions of law arising on the plea 
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and demurrer, as novel and difficult, for the consid- 
eration of this Court. 

A trial was had on the plea of not guilty, which 
resulted in the conviction of the defendants, of the 
assault and battery, without the intent, &c. 

No argument has been submitted by the defen- 
dants to sustain their plea, and we have arrived, 
without difficulty, at the conclusion, that the de- 
murrer was properly sustained. 

It is not of unfrequent occurrence, that the same 
individual, at the same time, and in the same trans- 
action, commits two or more distinct crimes, and 
an acquittal of one, will not be a bar to punishment 
for the other. 

As in the case presented by the demurrer to the 
plea, now under consideration, one person may be 
killed and another assaulted in the same affray. If 
the indictment included both offences, it must be 
pronounced bad; yet it could not be tolerated, that 
the offender, because acquitted of killing, must ne- 
cessarily be discharged of the assault. 

Cases exist in which a minor offence may be dis- 
charged by the acquittal of the individual charged, 
on an indictment for a major offence; but these are 
cases in which the jury, trying the case, could have 
lawfully returned a verdict for the lesser crime.— 
Thus an acquittal for murder, would be a bar to 
an indictment for manslaughter. So ofa burglary, 
when the same indictment included a charge of 
larceny—an acquittal would be a complete dis- 
charge. But the reason, in such cases is, that the 
jury could, if the evidence was satisfactory, have 
convicted the offender of the less criminal charge. 
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In the present case, no question can possibly arise 
asto the law. The offences have no appearance 
of identity: they could not be included in the same 
indictment; and and the evidence, which would pro- 
duce an acquittal of the one, might produce a con- 
viction of the other. 

If it were necessary to produce authorities, on a 
subject so evidently clear, those referred to by the 
counsel for the State, are apt and conclusive. 

The judgment rendered by the Court below, 
was correct in point of law, and must be so certi- 
fied. 
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THE UNITED STATES VS HADEN and EVERETT. 


Of points of practice in the Supreme Court. 


1. Ifone suing out a writ of error, fails, from any cause, ta 
file the transcript at the term to which the writ is returna- 
ble,—a new writ of error may be sued out, at any time 
before the affirmance of the judgment, on certificate. 

2. And the neglect or omission of a defendant in error, to 
affirm the judgment on certificate, where the transcript is 
not filed, at the first term, or any time thereafter,—pre- 
cludes his right to such affirmance, on certificate, at a sub- 
sequent term, when the case has been brought up by a 
new writ of error, and the transcript is filed. 


This was a motion for the affirmance of a judg- 
ment, on certificate. 


Sallee, for the motion. Stewart, contra. 


ORMOND, J.—Thisis a motion to affirm a judg- 
ment of the Circuit Court of Mobile county, on the 
certificate of the clerk, that a writ of error had been 
taken to this Court, and bond given to supersede 
the judgment. Two certificates of the clerk are 
presented tous. One certifies that a writ of error 
was sued out in said cause, returnable to the Jan- 
uary term, eighteen hundred and thirty-six, of this 
Court; and bond for supersedeas executed, on the 
eleventh of December, eighteen hundred and thir- 
ty-five. The other recites that a writ of error, 
has been sued out in this case, returnable to the June 





CASES DETERMINED 








THE UNITED STATES 08 HADEN and EVERETT. 





term, eighteen hundred and thirty-six, of this Court; 
bond to supersede, executed on the eighteenth of 
March, eighteen hundred and thirty-six. 

By an act of the Legislature, (Aikin’s Digest, 
256,) it is provided that, “in case, the transcript of 
the record, in the cause below, and the assignment 
of errors, should not be delivered to the clerk of 
the Supreme Court, on or before the third day of 
the term, to which the writ of error shall be re- 
turnable, it shall be lawful for the Supreme Court, 
at that term, or any term thereafter, on motion 
of the defendant in error, or his attorney, and on 
producing a copy of the citation, served upon the 
defendants, certified by the sheriff, or on producing 
a certificate from the clerk of the Court, from 
which the writ of error issued, showing the time at 
which it issued, and. amount for which judgment 
was rendered, and at what term of the Court be- 
low—to affirm the judgment of the Circuit Court, 
with costs of suit, unless the plaintiff in error, or 
some other person, shall make affidavit, that the 
transcript of the record, could not be procured 
from the clerk of the Court below: but the cause 
may be reinstated on the docket, at any time du- 
ring the term to which the writ shall be made re- 
turnable, upon showing sufficient cause, to said Su- 
preme Court.” 

In this case, the defendant in error had, doubt- 
less, a right to move for affirmance on the certifi- 
cate, presented at any time after suing out the 
writs of error, and before the filing of the record; 
and some explanations have been made ai the bar, 
why this has not been done. But the fact is now 
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made known to us, that this cause is now pending 
in this Court, on a writ of error sued out, since 
the last term of the Court: And the single question 
before the Court, is, whether the defendant in er- 
ror is entitled to an affirmance of the judgment, 
on one of the first writs of error, sued out, notwith- 
standing the cause is now depending in this Court, 
on a writ of error sued out before this motion was 
made. 

The affirmative of this proposition is maintained 
on the statute recited, which, in substance, declares 
that if the transcript be not filed at the first term 
of this Court after the writ of error is sued out, 
the judgment may be affirmed, on the certificate of 
the clerk of the Court in which the judgment was 
rendered. Is it imperative on the plaintiff in er- 
ror, to file the transcript of the record, at the first 
term after the writ of error is sued out—or show 
good reason for not doing so? And may he not, if, 
from any cause, the transcript and writ of error 
were not filed in time, sue out another writ of er- 
ror, at any time before the affirmance of the judg- 
ment, on certificate? We are of that opinion — 
At any Court, which has intervened since the first 
writ of error sued out in this case, the defendant 
might have had his judgment affirmed. He has 
not done so,—and now asks the Court to affirm his 
judgment, while the cause is depending in Court on 
a writ of error. 

It is manifest, that the Court are invested with 
a large discretion over this subject; and we can 
not think it would be a proper exercise of it, in 
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this case, to affirm this judgment. The power 
given by the statute, to defendants in error, at the 
return term of the writ of error, or at any term 
thereafter, to move for an affirmance of the judg- 
ment below, is a full answer to the argument, that 
this view of the statute would be productive of de- 
lay. 

The motion for an affirmance of the judgment 
below, is refused. 


GOLDTHWAITE, J. not sitting. 
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HILL, SHERIFF, &c. VS THE PRESIDENT AND DIRECTORS 
OF THE BANK OF THE STATE OF ALABAMA. 


Proceedings against a sheriff, for failing to return an 
execution. 


. In proceedings by motion, against asheriff, seeking to make 
him liable, under the acts of eighteen hundred and seven, 
and eighteen hundred and nineteen, for failing to re- 
turn an execution, the plaintiff is required, in his notice, to 
inform the sheriff, on which of the two acts, authorising the 
proceedings, he relies. 

2. To warrant a judgment against a sheriff, the record of the 
proceedings must also shew, that it was proved, that the 
sheriff did not return the execution.—The failure to re- 
turn, in these summary proceedings, can not be presumed: 
and every thing necessary to sustain the judgment, must 
appear on the record. 

3. In a case of this character, a discontinuance of the pro- 
ceedings as to sureties, who are not served with notice, is 
not necessary : and if done, it does not prejudice the pro- 
ceedings against the sheriff. 

4, The proceedings authorised by these statutes, even con- 

struing them in pari materia, are not restricted to the return 

term of the execution. 


In error to the County Court of Tuskaloosa 
county. 

Motion to enter up judgment against plaintiff in 
error, for not returning a certain execution. At 
the January term of the County Court of Tuska- 
loosa county, eighteen hundred and thirty-six, the 
President and Directors of the Bank of the State 
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of Alabama, filed a notice in that Court, in the fol- 
lowing words, to wit: 

“ Whereas an execution of fier? facias, in favor 
of the President and Directors of the Bank of the 
State of Alabama, against John W. Lindsay, Tho- 
mas B. Creagh, and Samuel W. Frazier, issued 
from the clerk’s office of the County Court of 'Tus- 
kaloosa County, on the fifth day of August, eigh- 
teen hundred and thirty-four, returnable at a term 
of the said Court to be holden on the third Monday 
in January next, thereafter, on a judgment render- 
ed the first day of August eighteen hundred and 
thirty-four, for the sum of nine hundred and thirty- 
one dollars and five cents, directed to the sheriff of 
Wilcox county, commanding him, that of the goods 
and chattels, lands and tenements of the said John 
W. Lindsay, Thomas B. Creagh, and Samuel W. 
Frazier, in his county, he cause to be made the 
sum of ‘nine hundred dollars, as well as the sum of 
thirty-one dollars and five cents, their damages, by 
way of interest, besides their costs in that behalf 
expended ; and that he should have the monies a- 
foresaid, together with said writ of execution, be- 
fore the judge of said Court, on the third Monday 
in January next, thereafter, to render to said Pre- 
sident and Directors of the Bank of the State of 
Alabama, their debt, damages and costs ;—which 
said execution, before the time at which it was 
made returnable, came’ into the hands of J. M. 
Hill, then sheriff of the county of Wilcox, to be ex- 
ecuted, and which he, the said J. M. Hill, hath fail- 
ed to return, according to law. 

Now, therefore, you, the said J. M. Hill, and you, 
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John Jenkins and Thomas Armstrong, secueities of 
said sheriff, are hereby notified, that the said Pre- 
sident and Directors of the Bank of the State of 
Alabama, will, by their attorney, on the first day 
of the County Court, to be holden on the third 
Monday in January next, for the county of Tuska- 
loosa, move said Court for judgment against you, 
according to the statute in such case, made and 
provided. In testimony whereof, I have hereunto 
set my hand and affixed the seal of the corpora- 
tion, the first day of September, eighteen hundred 
and thirty-five. [u.s.] H. M. Andrews, President p. t. 
[Endorsement.] “I accept service of the with- 
in. September twelfth, eighteen hundred and thir- 
ty-five. J. M. Hill.” 
And at the January term of said Conrt, the 
plaintiffs came and discontinued this suit as to John 
Jenkins and Thomas Armstrong, and moved the 
Court for judgment against the said J. M. Hill, late 
sheriff of Wilcox county, for failing to return an exe- 
cution, which issued from the clerk’s office of said 
Court, in favor of the President and Directors of 
the Bank of the State of Alabama, on the fifth day 
of August, in the year eighteen hundred and thirty- 
four, on a judgment rendered the first day of Au- 
cust, eighteen hundred and thirty-four, aforesaid, 
for the sum of nine hundred dollars debt, and 
thirty-one dollars and five cents, damages, be- 
sides costs of suit; directed to the said J. M. Hill, 
sheriff as aforesaid, commanding him, that, of the 
goods and chattels, lands and tenements of John 
W. Lindsay, Thomas B. Creagh, and Samuel W. 
Frazier, he should cause to be made the said debt, 
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damages and costs, and that he should have the 
said monies before the Judge of said Court, on 
the third Monday in January, eighteen hundred and 
thirty-five, to render unto said President and Di- 
rectors of the Bank of the State of Alabama, their 
debt, damages, and costs, aforesaid. 

And it appeared, to the satisfaction of the Court, 
that the said execution, before the return day, so 
appointed for the return thereof, came to the pos- 


_ session of the said J. M. Hill, sheriff, as aforesaid, 


in time to be returned; and it also appeared to the 
satisfaction of the Court, that the said J. M. Hill, 
was sheriff of the county of Wilcox, at that time, 
and that he was notified of this motion for said de- 
fault, by a notice, under seal of the President and 
Directors of the Bank of the State of Alabama, 
and served by an authorised agent, acting under 
the seal of said corporation, at least ten days be- 
fore the making of the same: It was, therefore, 
considered by the Court, that the said J. M. Hill, 
late sheriff of Wilcox county, for such, his default, 
pay to the said President and Directors of the 
Bank of the State of Alabama, a fine of five hun- 
dred and seventy-six dollars and sixty cents, the 
same being five per cent. per month, upon the a- 
mount of said debt, and damages, from the return 
day of said execution, to the day of rendering this 
judgment; and also the costs in that behalf expen- 
ded,—for which execution might issue, &c. 

And the plaintiff in error, comes, and assigns the 
following causes of error, in the judgment of the 
Court below: 

1. The Court erred in entertaining the motion, 
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and rendering judgment, against the plaintiff in 
error, because a term had intervened bet ween a re- 
turn of the execution, and the institution of these 
proceedings. 

2. The notice is uncertain and insufficient. 

3. The proceedings were instituted against the 
plaintiff in error, jointly with John Jenkins and 
Thomas Armstrong, and afterwards discontinued, 
as to said Jenkins and Armstrong, which operated 
as a discontinuance of the whole action. The 
Court therefore erred in rendering judgment against 
plaintiff in error. 

4. Judgment should have been rendered against 
the plaintiff, for the penalty of five per cent. per 
month, only, up to the term next after the execu- 
tion was returnable. 

5. The evidence is insufficient to sustain the 
judgment. 

6. Judgment should have been rendered for de- 
fendant below, on the whole record: in refusing to 
render such judgment, and in rendering judgment 
for the plaintiffs below, the Courterred. For these 
errors, plaintiff in error, moved that the judgment 
be reversed; and the defendants denied that there 
was error in the record. 


Peck and Clark, for plaintiffs in error. 
Ellis, contra. 


ORMOND, J.—This was a motion by the defen- 
dants in error, against the plaintiff in error, for 
failing to return an execution. The notice, after 
describing the judgment and execution, and that it 
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came to the hands of the sheriff, in time to be re- 
turned, concludes thus: 

“Now therefore, you the said J. M. Hill, and you, 
John Jenkins and Thomas Armstrong, sureties of 
said sheriff, are hereby notified, that the said Presi- 
dent and Directors of the Bank of the State of Al- 
abama, will by attorney, on the first day of the 
County Court, to be holden on the third Monday in 
January next, for the county of Tuscaloosa, move 
said Court for judgment against you, according to 
the statute, in such case made and provided.” 

The service of the notice was acknowledged by 
Hill, and not executed on the others. The motion 
was discontinued as to Jenkins and Armstrong, 
and judgment against Hill, for five per cent. per 
month, upon the amount of the debt and damages, 
from the return day of the said execution, to the 
day of rendering this judgment. ‘The plaintiff as- 
signs for error: 

1. The Court erred in entertaining the motion, 
and rendering judgment against the plaintiff in 
error, because a term had intervened between the 
return of the execution, and the institution of these 
proceedings. 

2. The notice is uncertain and insufficient. 

8. The proceedings were instituted against the 
plaintiff in error, jointly with John Jenkins and 
Thomas Armstrong, and afterwards discontinued 
as to the latter, which operates a discontinuance as 
to all. 

4. Judgment should have been rendered for the 
penalty of five per cent. a month, only up to the 
term, next after the execution was returnable. 
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5. The evidence is insufficient to maintain the 
action. 

6. Judgment should have been for the defendant 
below. 

The first and fourth assignments of error, as they 
present the sames questions, will be considered to- 
gether. ‘I'he question depends on the construction, 
to be put on the acts of the Legislature, author- 
ising proceedings by motion against sheriffs. 

By the act of eighteen hundred and _ seven, (Ai- 
kin’s Digest, 173,) a remedy is given against sheriffs, 
for failing to return an execution, by motion, and 
the Court is authorised to enter a fine of five dol- 
lars per month, on the amount of the judgment 
against him. 

By an act, passed in eighteen hundred and nine- 
teen, (Aikin’s Digest, 164,) a remedy is also given 
by motion against the sheriff; for failing to pay over 
money, or for failing to return an exccution. 'These 
acts are silent as to the time when the motion is 
tobe made _ By section seventy-four, of the act of 
eighteen hundred and seven, (Aikin’s Digest, 174,) 
a motion is allowed against the sheriff, at the next 
succeeding Court, from which the execution issued, 
and fifteen per cent. per annum allowed to be re- 
covered against him, for failing to pay over money 
when he has returned an exccution satisfied. It 
is insisted that these acts must all be taken togeth- 
er, as they relate to the same subject, and that 
they shew that no motion can be made against the 
sheriff after the return of the execution. Admit- 
ting, as we do, that these statutes must be taken 
altogether, we can see no reason to justify such 
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aconstruction. ‘The acts, to be sure, all relate to 
the same subject, but to different aspects of it. The 
Legislature have thought proper to make a dis- 
tinction between them, and it is not the province 
of this Court to say that no distinction exists.— 
Even if the distinction were purely arbitrary, it is 
the Legislative will, and should be respected. 
These assignments of error, are not well taken. 

To what extent all the acts giving penalties by 
motion, against sheriffs, may be controlled, by the 
acts prohibiting penal actions, after one year, as 
the question has not been argued, we give no opin- 
ion. 

The uncertainty of the notice refered to, in the 
second assignment, is, in argument, said to be, that 
it is not stated in the notice, on which of the sta- 
tutes the plaintiff will rely; whether on the act of 
eighteen hundred and seven, or on the act of eigh- 
teen hundred and nineteen, before cited. By the 


‘first of these acts, a penalty of five dollars per 


month, is allowed against a sheriff for failing to re- 
turn an execution. By the last recited act, no rule 
is laid down, by which the measure of damages for 
a failure to return an execution, is to be ascertained. 
This Court is aware, that the construction which 
the Circuit Courts have put on this act, has been 
to allow the whole amount of the execution, to be 
recovered from the sheriff. But to give a penalty 
so enormous as this might be, by mere construc- 
tion, is not warranted by the established rule for 
expounding penal statutes, which is, that they be 
construed strictly. Ifthe defendant in execution, 
be insolvent, or unable to pay, there can be no rea- 
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son why the mere failure of the sheriff, to return 
the execution, should entitle the plaintiff in execu- 
tion, to make the money from the sheriff. If the 
defendant be in fact able tv pay, the plaintiff may 
suggest, that by due diligenve, the money could 
have been made, and thus secure his debt. 

Could this question now be considered open,— 
this Court, for the reasons which have been given, 
would determine that the act of eighteen hundred 
and nineteen, above referred to, merely recognizes 
and refers to the previous act of eighteen hundred 
and seven, which gives a penalty of five dollars 
per month, on each hundred dollars, of the amount 
of the execution; but not only have the Circuit 
Courts, uniformly interpreted this statute different- 
ly, but this Court has at different times recognized 
the correctness of that construction. (See Ala. 
Rep. 376. 1 Stewart 63, 3 Stewart 134.) The 
law having been thus considered as settled, and this 
construction acquiesced in, for such a length of 
time, it would be unwise now to put a different 
construction on the statute. 

It appears, then, that there were two statutes, 
under which the plaintiff below could have pro- 
ceeded. One is purely penal in its character,— 
the other in the nature of a penalty. It was the 
duty of the plaintiff below, to advise the defendant 
on which he intended to proceed. The language 
of the notice—that “the plaintiff will move the 
Court for judgment against you, according to the 
statute in such case, made and provided,” did not 
convey to the mind of the defendant below, with 
any precision, what was demanded of him,—whe- 

5 P. 69 
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ther the fine of five per cent. on the amount of the 
judgment, or the amount of the judgment itself. If 
the former, the Court had a discretion over the 
matter, and the sheriff might show circumstances 
in palliation —1 Stew. 375. 

As the rights, both of plaintiff and defendant 
were different under the two acts before recited, at 
least in proceedings of this summary and highly 
penal charaeter, it was the duty of the plaintiff be- 
low to inform the sheriff, on which of the two acts 
authorising this proceeding, he would act. This 
assignment of error, therefore, is sustained, 

The answer to the third assignment of error is, 
that as the sureties of the sheriff were not served 
with notice, they were not parties to the proceed- 
ing against the sheriff. There was, therefore, no 
necessity to discontinue against them, and the dis- 
continuance, which appears by the record to have 
been entered as to them, was a mere idle act, which 
can not prejudice. This point has been expressly 
ruled by this Court, in the case of Lyon vs The 
State Bank, 1 Stewart 470. 

The fifth assignment of error must be sustained. 
The record does not shew, that it was proven that 
the sheriff did not return the execution. This, it 
was in the power of the plaintiff to do, and was a 
fact at least as important and necessary to be pro- 
ved, as any other in the cause, to warrant a judg- 
ment against the sheriff. It can not be presumed— 
In these summary proceedings, every thing neces- 
sary to sustain the judgment, must appear, by the 
record, to have been proved, as has been repeat- 
edly decided by this Court. 

The judgment must be reversed. 
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Touching equity jurisdiction. 


1. A defendant toa bill in chancery, may avail himself of 
a want of equity in the bill,—though he has answered 
fully, without urging an objection to the jurisdiction. 

2. Chancery will not relieve against a judgment at law, 
where the party has a defence which might there have 
been relied on; except such defence has heen omitted, 
through circumstances, not attributable to such party’s 
neglect or inattention. 

8. A bill for discovery, where the facts are supposed to be 
within the knowledge of the opposite party, cannot be en- 
tertained after judgment—unless an excuse be shewn 
why such bill was not exhibited earlier. 

4. A bill in the nature of one for a new trial at law, will not 
be entertained. 

5. Chancery will not relieve a surety to a note, from a judg- 
ment at law, which judgment he submitted to without 
an attempt at a legal defence,—on the ground, that he has 
discovered, since the rendition of the judgment, that other 
sureties to the same note, have discharged themselves of 
the note; and on the supposition that he can effect a dis- 
covery from the plaintiffs,—the facts showing great neg- 
lect and inattention on the part of the complainant. 


Bill in chancery,—determined in the Circuit 
Court of Washington county. 

The bill alleged, that on or about the twenty-se- 
venth day of September, A. D. eighteen hundred 
and twenty, orator signed a note as surety, for one 
Thomas H. Douglass, payable to the President, Di- 
rectors and Company of the Tombeckbee Bank, 
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for the sum of five hundred dollars, payable ninety 
days after date, and made payable and negotiable 
at said Bank. ‘That the said note was signed by 
Thomas H. Douglass as principal, and by James 
S. Crawford and James G. Lyon, (in addition to 
orator,) as sureties, was offered by Douglass for dis- 
count at the bank, and was, as orator had been in- 
formed, discounted. Orator residing at a conside- 


rable distance from the Bank, relying upon the re- 


sponsibility of Douglass, the principal in the note, 
and supposing that he would discharge the same, 
when it became due, gave himself no farther trou- 
ble or concern about it. The ninety days, (the 
time specified for the note to run,) elapsed, and ora- 
tor received no information of Douglass’ failure to 
pay the note, nor was he ever notified that he was 
looked to for the payment of the note, until some 
time in the year eighteen hundred and twenty-five, 
a suit was commenced by the 'Tombeckbee Bank, 
founded on said note, against orator, and against 
James G. Lyon, and the legal representatives of 
James S. Crawford—Thomas H. Douglass having 
died, between the time of giving the note, and the 
commencement of the suit. Orator knowing of no 
defence at the time the suit was brought, and sup- 
posing that the amount specified in the note, was 
really in good faith due to the Bank, (although 
Douglass had been indulged an unreasonable 
length of time, without his knowledge or consent,) 
made no attempt to defend the suit, but quietly 
submitted to the rendition of a judgment against 
him. The other two defendants and co-securities 
of orator, employed counsel, and resisted the pay- 
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ment of the note—upon grounds at that time un- 
known toorator. At the term of the Circuit Court 
of Washington county, at which judgment was 
rendered against orator, the suit, as to the other 
two defendants, (Crawford’s representatives and 
J. G. Lyon,) was continued, and had since been 
successfully defended by them. 

It appeared from the testimony of Benjamin S. 
Smoot, one of the Directors of the Bank, taken in 
writing, in the suit as to Crawford’s administrator 
and Lyon, founded upon the same note upon which 
judgment was rendered against orator, (a certified 
copy of which was annexed,) that Douglass, the 
principal in the note, upon ascertaining that the 
amount borrowed by him, from the Bank, added 
to an amount which he expected to raise from an- 
other source, would not relieve him from his em- 
barrassments; and upon being advised by Col. 
Smoot, the witness, to refund the five hundred dol- 
lars to the Bank, and not to involve his friends, de- 
termined to refund the money; and went to the 
Bank in company with James S. Crawford, one of 
his securities, with that view, and upon his return, 
stated that he had done so. Some time after this, 
as appeared by the same testimony, Douglass made 
another application to the Bank, for the loan of 
two hundred dollars; and when his application was 
pending before the board of Directors, D. Buchan- 
an, one of that body, remarked, that Mr Douglass, 
a short time previous thereunto, obtained a dis- 
count for five hundred dollars. Col. Smoot stated, 
that the five hundred dollars had either been return- 
ed, or not drawn out of the Bank, by Douglass; and 
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the acting cashier of the Bank, Francis H. Gaines, 
now deceased, being appealed to, stated that the 
money had been refunded by Douglass; and upon 
his statement, the two hundred dollars were loaned 
to Douglass. 

Orator further stated, that he could not have 
availed himself of this defence at law, because a 
a knowledge of these facts did not reach him, till 
long after the judgment had beed recovered against 
him. Orator indulged a hope however, after the 
testimony of Col. Smoot, one of the Directors of 
the Bank, came to the knowledge of the present 
managers of that institution, that they would cease 
to harrass him with a claim, neither founded in 
equity or good conscience; but in this reasonable 
hope, he had been deceived. An execution found- 
ed upon the judgment aforesaid, for the sum of 
five hundred and forty-six dollars, debt, together 
with the sum of one hundred and forty-six dollars, 
damage, by way of interest, besides the sum of 
eighteen dollars and eighteen cents, costs of suit, 
was then in the hands of the sheriff of Marengo 
county, and would be levied upon the property of 
orator, unless he should be relieved by the inter- 
ference of a Court of Equity. In tender conside- 
ration whereof, and for as much as orator was re- 
mediless by the strict rules of the common law, and 
relievable only in this honorable Court, he respect- 
fully prayed a writ of injunction;—which was 
granted. 

The defendants answer stated, that on or about 
the twenty seventh day of September, in the year 
of our Lord, one thousand eight hundred and twen- 
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ty, a note signed by Thomas H. Douglass as prin- 
cipal, and James G. Lyon and James S. Crawford 
and John M’Grew as securities, for the sum of five 
hundred dollars, was discounted by the Tombeck- 
bee Bank, and that the proceeds of the said note 
were placed to the credit of the said Thomas H. 
Douglass, and were drawn from the said Bank, 
and paid over to the said Thomas Douglass, upon 
his check, as would appear by the said check, 
thereto annexed, and made a part of the answer. 
The defendants answer further said, that the said 
Thomas H. Douglass did not, nor did any other 
person for him, at any time whatever, return to the 
said Bank, the proceeds of the said note, or pay to 
the said Bank, the amount of the said note; which 
note was thereto annexed, and made a part of the 
answer. They further said, that the Books of the 
said Bank, kept by the said Francis H. Gaines, 
who wasa clerk in the said Bank, shew, that the 
note never had been paid,—that the funds of the 
said Bank were deficient to the amount of the pro- 
ceeds of the said note—that the said note had al- 
ways remained in the possession of the said Bank, 
from the time of the discount of the same—and the 
check of the said Douglass, from the time the mo- 
ney was drawn. ‘These respondents could not be- 
lieve, that if the said Thomas H. Douglass had 
paid the said note, he would have permitted it to 
remain in Bank, together with his check for the 
proceeds, without any evidence of payment; nor 
could they believe that the cashaccount of the said 
books of the said Bank, would, from the time of the 
discount of the said note, have been deficient to the 
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amount of the proceedsof the said note, if the same 
had been paid; nor that the books of the said Bank, 
kept by the said Francis H. Gaines, as clerk, would, 
if the said note had been paid, have shewn the 
same note to have been unpaid, and still due. 

Respondents further said, that if the declara- 
tions attributed to the said Francis H. Gaines, by 
Col. Benjamin S. Smoot, were made by him, it was 
contrary to the fact, contradicted by the hooks of 
the bank, and by the acts of the said Francis H. 
Gaines, as clerk in the said bank: and they insist- 
ed that the declarations of the said Francis §. 
Gaines were inadmissible, as testimony, and could 
not be received by the Court. 

Respondents further replied, that there was no 
trial on the suit instituted by the said bank, on the 
said note, against the administrator of James S. 
Crawford and James G. Lyon: that the said suit 
was dismissed by the bank, because the estate of 
the said James S. Crawford was insolvent, and no- 
thing could be made, by an execution against the 
estate of the said James G. Lyon; and also, be- 
cause the bank already had a judgment on the note 
against the complainant, whom they considered 
sufficient for the payment of the same; and be- 
cause they did not wish to incur expense, in ob- 
taining judgments againt Lyon, and the estate of 
Crawford, when such judgments would be unavail- 
ing. 

At the April term, eighteen hundred and thirty, 
the case coming on to be finally heard, the injunc- 
tion was dissolved, and the bill dismissed; and 
thereupon the complainant took a writ of error. 
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Hopkins, for the defendant in error. 


COLLIER, C. J.—In May, eighteen hundred 
and twenty-eight, the plaintiff exhibited his bill, on 
the equity side of the Circuit Court of Washington. 
The bill states, that about the twenty-seventh Sep- 
tember, eighteen hundred and twenty, Thomas: H. 
Douglass, as principal, and James S. Crawford, 
J.G. Lyon, and the plaintiff, as his securities, made 
their promissory note for the sum of five hundred 
dollars, payable ninety days after date, to the de- 
fendant—which note defendant discounted. 'That 
the plaintiff resided at a considerable distance from 
the Tombeckbee Bank ; and, confiding in the re- 
sponsibility of his principal to discharge his note, 
gave himself no concern about it,—nor had notice, 
that he was looked to for payment, until some time 
in the year eighteen hundred and twenty-five, a 
suit was brought by the defendant against him, 
James G. Lyon, and the representatives of James 
S. Crawford—Douglass having previously died— 
his representatives were not sued. 

The plaintiff knew of no defence, at the time 
suit was brought; but, supposing the amount of the 
note was really due to the defendant, (though his 
principal had been unreasonably indulged, without 
his knowledge,) quietly submitted to a judgment 
against him. 

At the term of the Court, when judgment was 
rendered against the plaintiff, Lyon and the repre- 
sentatives of Crawford caused the suit to be conti- 
nued as to them, and have since defended it suc- 
cessfully. 

5 P. 70 
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The bill then states circumstances, tending to 
show the note to have been paid off, by Douglass, 
soon after it was discounted by the bank, without 
having used the proceeds—and avers the plaintiff’s 
belief, that it was fully discharged, by his principal. 
That these circumstances were unknown to the 
plaintiff, until long after the judgment was ob- 
tained against him,—so that he could not have de- 
fended at law.—That he had hoped, the disclosure 
made upon the trial of the case against Lyon and 
Crawford’s representatives, would have induced 
an abandonment of the judgment against him; 
but in this he has been disappointed. 

The bill then prays an injunction, which was a- 
warded. 

At the Spring term of the Circuit Court in eigh- 
teen hundred and thirty, the injunction was dissolv- 
ed, the bill dismissed, and execution directed against 
the plaintiff’s security in the bond, for an injunc- 
tion. 

The first question raised is this——has Equity ju- 
risdiction of the case disclosed in the bill ? 

It has been repeatedly determined here, that a 
defendant may avail himself of a want of Equity 
in a bill, though he has submitted to answer fully, 
without pointing out any objection to the jurisdic- 
tion of the Court—See Herbert §; Kyle vs Hobbs &; 
Fennell, 3 Stew. R.9; Moore vs Dial, ib. 155. 

Where a party has a defence which might have 
been made at law, Equity will not relieve, unless 
he was prevented from making it available by cir- 
cumstances not attributable to his neglect or inat- 
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tention.—1 Caro. Law Rep. 534; 3 Dessaus. 523; 
5 Cook’s R. 175; Hard. R. 173; 1 Bibb R. 175, 

The plaintiff’s defence was clearly legal; yet no 
effort was made by him, to avail himself of it, at 
law. When sued, instead of resorting to the offi- 
cers of the Bank for information, or advising with 
his co-sureties, and uniting with them in a defence, 
he allowed a judgment to be rendered against him. 
We take the allegations of his bill to be true, and 
think they establish great neglect and inattention 
to his interest. | 

The facts disclosed would not bring the plaintiff 
within any established rule, which governs Courts 
of law, on applications for new trials, and if they 
would not avail there, surely they cannot be held 
suflicient in equity. No excuse is stated why the 
plaintiff did not endeavor to be informed of his 
rights pending the suit at law, other than the con- 
fidence he had in the honesty of the demand made 
by the defendant. It may be his misfortune, that 
he was too confiding,—it will not however author- 
ise a Court of Chancery, to entertain a defence 
purelylegal. ( Wiiliams v Baldwin—18 Johns. 489.) 

If the plaintiff had distrusted the justness of the 
cause of action, and believed the note was paid off, 
he might before judgment, have gone into equity, 
and elicited a disclosure upon oath, from the officers 
of the Bank. Buta bill for a discovery, where 
the facts are supposed to be peculiarly within the 
knowledge of the opposite party, cannot be enter- 
tained after judgment, unless an excuse is shewn 
why it was not earlier exhibited. (14 Johns. R. 
63. 1 Johns, C. R. 91.) 
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Again: the plaintiff's bill, isin the nature of a bill 


. for a new trial in a Court of law, and in that view, 


cannot perhaps beentertained. (Anderson vs Ro- 
berts, 18. Johns. R.515. Harrison v Harrison. — 
1 Littell’s R. 140.) 

It is objected to the decree, that it directs an ex- 
ecution against the surety in the injunction bond. 
Such direction can be considered as nothing more 
than an act of supererogation, for the statute of 
eighteen hundred and twenty-six, (Aik. Dig. 1 ed. 
291,) enacts, that such bond, on the dissolution of 
an injunction, shall have the force and effect of a 
judgment in itself. 

This view being decisive of the case, we are re- 
lieved from considering the other points made in 
the argument. 

The decree is affirmed, with costs. 


GOLDTHWAITE J. not sitting. 
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TO THE PRINCIPAL MATTERS CONTAINED IN THIS VOLUME, 


ABATEMENT. 

1. The objection, that grand jurors have not"been selected and 
summoned as required by law, may well be taken by plea 
in abatement to the indictment.— State v Williams. 130 

2. A substantial misnomer, of either the christian or sur- 
name, is good matter of plea in abatement.—Lynes v The 
State. 

3. Thus—It may be well plead in abatement to an indict- 
ment, charging one by the name of George Lyons, that 
defendant’s true name is George Lynes.— ib. 936 

4. The question, as to whether a grand jury has been drawn, 
summoned and impanneled, according to law, can only be 
considered under a plea in abatement—The State v Green- 
wood. A74 

5. One against whom an indictment is preferred, may well 

object, by plea, to the competency of a grand juror who 

found the bill.—The State v Middleton. 484 

Thus, it isa good plea to an indictment, that one of the 

grand jurors who found it, was not a free-holder or house- 

holder, at the time the list of jurors was returned.—ib. 484 

. Though it would seem, that the competency of persons to 

act as grand jurors, should not be tested by the fact of their 
continuing free-holders or house-holders, up to the time of 
being drawn to serve as such. If persons possess this 
qualification when their names are returned by the sheriff, 
thoughgafterwards they are divested of it—they would be 
competent jurors.—ib. 484 

8, A plea in abatement, that one of the grand jury, who found 
an indictment was not a free-holder or house-holder, at the 
time the grand jury were impanneled, or at the time of an in- 
dictment found, would be bad.—ib. 484 

9. Such a plea to be available, should aver, that the juror 
was nota free-holder or a house-holder, at the time his name 
was returned to the clerk, by the sheriff.—ib. 484 

10. A plea in abatement, which, at the foot thereof, has the 
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words, “sworn to and subscribed in open Court:” signed 
by the party pleading, and attested by the clerk, is suflici- 
ently verified, without a formal ailidavit.—ib. 

11. A plea in abatement, to the competency ofa grand juror, 
who found the bill, may properly conclude with a prayer of 
judgment, that the indictment be quashed.—ib- 

12. Nor is it required that such plea shall be signed by coun- 
sel: the pleading of itin proper person would seem most 
regular.—ib. 


ACCOUNTS. 

1. In an action to recover upon an account, for goods sold 
and delivered, particular items of that account cannot be 
proved, by evidence, that the articles were sold and deli- 
vered by a clerk, who is absent from the State.—.Moore v 


Andrews and Brothers. 


ACTION, 


1. Noaction can be maintained by the treasurer of an associa- 
tion, not incorporated, against one, upon his promise in 
writing, to pay money as a subscription,x—the same being 
payable to the “treasurer” cf such association, alone.— 
Ewing, treasurer, v Medloek. 

2. In an action to recover upon an account, for goods sold and 
delivered, particular items of that account cannot be prov- 
ed, by evidence, that the articles were sold and delivered 
by aclerk who is absent from the State-— Moore v .n- 
drews and Brothers. 

3. A guardian may sue in his own name, where he has the 
right of possession, or where the possession is injured:— 
But where the matter lies in action, the suit must be in 
the name of the ward.—Sutherland v Goff, guardian. 

4. Thus—a guardian cannot maintain assumpsit to recover 
the value of a slave, the property of the ward, who has 
been hired by such guardian to the defendant, and whose 
death, is alleged to have been caused by the negligence 
of the hirer.—id. 

5. And this, although a promise to pay, what an arbiter 
should determine, be alleged, as made.—ib. 


ACTIONS, JOINDER OF 


1. Two, covenanting with another, by distinct and separate 
writings,—the one for the performance of several duties, 
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and the other te become the surety of the other, to the per- 
formance of his covenants—cannot be joined in the same 
action, to recover for a breach.——Childress v McCullough 
and Richardson. 


ADMIRALTY PROCESS. 


1. 


9. 


4. 


6. 


The statutes of 1824 and 1836, giving a lien, by proceed- 
ings in the nature of admiralty process, upon vessels, steam 
boats, &c.——are to be construed in pari materia—both con- 
taining provisions designed to be operative, and to form one 
system. — Richardson, et al. v Cleveland & Huggins. 

The jurisdiction conferred upon, and exercised by the 
County Courts, of this State, under these statutes, is not 
in violation of the Constitution of Alabama.—ib. 

Nor does such jurisdiction conflict with the admiralty and 
maritime authority, vested by the Constitution of the Uni- 
ted States, in the national Courts.—ib. 

Where a libel filed under the statutes, alleged that the li- 
belants were merchants, that they furnished stores, provi- 
sions, merchandise and materials to a certain steam boat, 
naming her, that the amount claimed was justly due by the 
master and owners, that the boat was duly enrolled, regis- 
tered and licensed, and that the articles were furnished at 
the special request of the owners and master of said boat, and 
that the articles were furnished at divers times, from the 
seventh day of January, 1835, to the twentieth day of A- 
pril, 1836—1t was held, taking the whole libel together— 

First-—-That the description of the personal character of 
the libelants, and of the vessel was sufficiently certain to 
bring the case within the terms of the statute, (above re- 
ferred to) of 1824. 

Secondly—That the expressions, that the materials, &c. 
were furnished fo the steam boat, and at the special request 
of the owners and master, were equivalent to the assertion, 
that they were furnished, for the use of the boat. 

Thirdly—T hat the insufficiency of the averment, as to 
the time when the stores, &c. were furnished, could be cor- 
rected by a reference to the account, filed and annexed to 
the libel.—2b. 

The answer of a respondent to a libel, filed tinder the sta- 
tutes, above referred to, may, it seems, be required to be 
made under oath.— ib. 

But in such case, the libel should expressly require the an- 
swer to be under oath.—ib. 

And where an answer is made to a libel, which does not 
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require it to be on oath, it is error for a Court to reject the 
answer, because not sworn to.—ib. 

8. Cases of this character when tried, should go to the jury, 
and be tried on evidence, independent of the oaths of the 
parties, made to the libel or answer.—ib. 

9. The bond authorised to be taken, under the provisions of 
either of these statutes, when executed, operates as a dis- 
charge ofthe specific lien acquired upon a vessel by her 
seizure... -tb. 

10. Where the stipulation has been entered into, in pursu- 
ance of these statutes, a condemnation of the vessel, (on fi- 
nal judgment,) cannot be awarded. - -ib. 


AFFIDAVIT. 

1. It is no ground for quashing of an attachment, that the 
words, ‘absconds or secretes,’”’ are used in the aflidavit- - 
these words form one distinct ground for an attachment, as 
recognised in the statute... Cannon v Logan. 

. Though, the insertion in the affidavit, or recital in the writ 
of attachment, of any two of the several grounds embraced 
inthe statute, would be irregular.—ib. 

3. The afiidavit required to be filed under the latter clause of 
the statute of 1807, is designed for the protection of the 
plaintiff from an improper exercise of the discretion of the 
Court... - Cummings v Edmunson, adm’r, de bonis non. 

4. And it seems, it would be error, ,for a Court to non-suit a 
plaintiff, in a case, commenced for more than fifty dollars, 
but in which a recovery was for less—where an affidavit 
was filed as required by the statute. _ _ib. 

5. A plea in abatement, which, at the foot thereof, has the 
words, ‘‘ sworn to and subscribed in open Court:” signed 
by the party pleading, and attested by the clerk, is suflici- 
ently verified, without a formal affidavit... The State v Mid- 
dleton. 


to 


AIDER AND ABETTOR. 

1. One may aid and abet another, in the commission of the of- 
fence of man-slaughter, and be punishable accordingly.— 
The Siate v Coleman. 

2. So, under an indictment, charging one with being present, 
aiding, helping, abetting, comforting, assisting, and main- 
taining, T. K, in the commission of a murder,—the prisoner 
may well be convicted of man-slaughter.--ib. 


ASSOCIATIONS, PRIVATE 
1. No action can be maintained by the treasurer of an associa- 
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tion not incorporated, against one, upon his promise in wri- 
ting, to pay money as a subscription ,-—-the same being pay- 
able to the “‘treasurer’’ of such association, alone. —Ewing 
v Medlock. 82 


ATTACHMENT. : 

1; It is no ground for quashing of an attachment, that the 
words, “absconds or secretes,” are used in the affidavit. . 
these words form one distinct ground for an attachment, as 
recognised in the statute... Cannon v Logan. 77 

. Though, the insertion in the affidavit, or recital in the writ 
of attachment, of any two of the several grounds embraced 
inthe statute, would be irregular.—b. 77 

3. Overruling a motion, (made after judgment in an attach- 

ment,) to strike from the levy endorsed upon the writ, what- 
ever relates to lands. -held not to be ground for error.—Ib. 77 


i) 


AUTRE FOiS ACQUIT. 
1. On an indictment, where a jury can convict a defendant of 
a lesser offence,—there, an acquittal for the major crime, is 
a bar toa subsequent indictment for them ino roffence— The 
Slate v Standifer et al. 523 
. As, if one be indicted for murder, and acquitted, he could 
not be again indicted for manslaughter... -1b. 523 
3. So, where one is indicted on a charge of burglary, he can- 
not be again tried for larceny._-Jb. 523 
4. The same individual may, however, at the same time, and 
in the same transaction, commit two or more distinct crimes, 
and an acquittal of one will not be a bar to punishment for 
the other.- -b. 523 
5. Thus, to an indictment for assault on J. L., with intent to 
murder,- -it can not be plead in bar, that defendants had pre- 
viously been acquitted on an indictment for the murder of 
L. L.- -the transactions inducing the indictment being aver- 
red to have been identical._ - Jb. 523 


i) 


BAILMENT. 
1. The covenant of the hirer of a slave, to return it to the own- 
er at the expiration of the term,-. -is discharged by the death 
of the slave... Perry v Hewleit, et al. 318 
. But the hirer of a slave is bound, on his covenant to pay the 
price agreed on, notwithstanding the death of the slave, be- 
fore the term of service expires.. 1b } 318 
3. But where, on an entire contract, by covenant, to pay a par- 
ticular sum for the hire of two slaves, for a certain term, 
one of the slaves dies, and the other is taken by the owner, 
out of the possession of the hirer, without his consent, be- 
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fore the expiration of the term,. the covenant of the hirer, 

to pay for the hire of both slaves, is thus discharged...Ib. 318 
4. A guardian can not maintain assumpsit to recover the va- 

lue of a slave, the property of the ward, who has been hired 

by such guardian, to the defendant, and whose death is 

alleged to have been caused by the negligence of the hirer. 


Sutherland v Goff. 508 
5. And this, although a promise to pay what an arbitor 
should determine, be alleged, as made. J. 508 


BARON AND FEME. 

1, Where an administratrix marries, the husband, during the 
joint lives of the wife and himself, is invested with al! the 
rights of the administration, and she becomes incapable of 
controlling the property of her intestate, or the acts of her 
husband, in disposing of it... Pistole v Street adm’r. 64 

2. Thus, where one, being an administratrix, marries, and the 
husband sells the personal estate of her intestate, during co- 
verture. .she can not, after his death, maintain an action, in 
her capacity of administratrix, to recover the property thus 
sold... 1b 

3. Where, in such case, a statute of South Carolina was reli- 
ed on, which declared all sales of personal property by ad- 

‘ministrators or executors, without an order, &c., void- -it 
was held, that, the act being intended for the protection of 
creditors and legatees or distributees, against personal re- 
presentatives and their vendees; and not for the security of 
the representatives against their own wrongful acts, the 
administratrix could not, under it, avoid sale of property 
made by her husband, during coverture.- - Jb. 64 


64 


BOATS. 

1, The statutes of 1824 and 1836, giving a lien, by proceed- 
ings in the nature of admiralty process, upon vessels, steam 
boats, &c.—are to be construed in pari materia—both con- 
taining provisions designed to be operative, and to form one 
system.—Richardson, et al. v Cleveland & Huggins. 251 

2. The jurisdiction conferred upon, and exercised by the 
County Courts, of this State, under these statutes, is not 
in violation of the Constitution of Alabama.—ib. 251 

3. Nor does such jurisdiction conflict with the admiralty and 
maritime authority, vested by the Constitution of the Uni- 
ted States, in the national Courts.—ib. 251 

4, Where a libel filed under the statutes, alleged that the li- 
belants were merchants, that they furnished stores, provi- 
sions, merchandise and materials to a certain steam boat, 
naming her, that the amount claimed was justly due by the 

















INDEX. 563 


master and owners, that the boat was duly enrolled, regis- 
tered and licensed, and that the articles were furnished at 
the special request of the owners and master of said boat, and 
that the articles were furnished at divers times, from the 
seventh day of January, 1835, to thé twentieth day of A- 
pril, 1836—It was held, taking the whole libel together— 

First—-That the description of the personal character of 
the libelants, and of the vessel was sufficiently certain to 
bring the case within the terms of the statute, (above re- 
ferred to) of 1824. 

Secondly—That the expressions, that the materials, &c. 
were furnished to the steam boat, and at the special request 
of the owners and master, were equivalent to the assertion, 
that they were furnished, for the use of the boat. 

Thirdly—That the insufficiency of the averment, as to 
the time when the stores, &c. were furnished, could be cor- 
rected by a reference to the account, filed and annexed to 
the libel.—2b. 251 

5. The answer of a respondent to a libel, filed under the sta- 
tutes, above referred to, may, it seems, be required to be 


made under oath.—ib. 251 
6. But in such case, the libel should expressly require the an- 
swer to be under oath.— ib. 251 


7. And where an answer is made to a libel, which does not 
require it to be on oath, it is error for a Court to reject the 
answer, because not sworn to.—ib. 251 

8. Cases of this character when tried, should go to the jury, 
and be tried on evidence, independent of the oaths of the 
parties, made to the libel or answer.—tb. 251 

9. The bond authorised to be taken, under the provisions of 
either of these statutes, when executed, operates as a dis- 
charge ofthe specific lien acquired upon a vessel by her 


seizure... -1b. 251 
10. Where the stipulation has been entered into, in pursu- 

ance of these statutes, a condemnation of the vessel, (on fi- 

naj judgment,) cannot be awarded. - .1. 251 


POND. 


1, How far the omission of a constable to renew his bond an- 
nually, as required by statute, would be a failuare to perform 
the duties of his office. .quere?..Richardson & son vy Bean 
and Washington. 27 
2. But the statutory requirement that these officers shall re- 
new their bonds annually,- -as affecting the liability of their 
sureties,. -is to be considered upon the principle regulating 
the bonds of officers elected annually .- .ib. 27 
3. So, the sureties of a constable to his bond, can not be made 
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liable for defaults of that officer, committed after the expi- 
ration of a year from the time of executing it._ ib. 

4, The action of debt is a proper remedy, on a bond condition- 
ed for the performance of covenants..-Meakings et al. v 
Ochiltree et al. 

5. The construction of the statute of 1824, “ regulating pro- 
ceedings on penal bonds,” must be controlled by the deci- 
sions which have been made under the 8th section of the 
8th and 9th Wm. 3.-_ ib. 


BOND FOR TITLES. 


1. All the essential incidents of a mortgage, in particular re- 
gard to a lien upon the premises for the purchase money, 
attach to, and control a contract for the sale of lands, where 
the vendor makes a bond, conditioned for title, when pay- 
ment is complete._-Haley, et al. v Bennett. 


2, The vendor of real estate, who “parts with the possession, 
and executes a bond, conditioned for the making titles, 
when the purchase money is paid,--has a lien upon the es- 
tate, which he may enforce in Chancery, against the estate 
itself, in the possession of the assignee of the vendee.- -ib. 


3. Nor is a vendor in such case, bound first to proceed against 
the vendee, for the recovery of the purchase money, before 
he seeks satisfaction, in Chancery, against the premises 
sold... _1b. 

4. Anda vendor in such case, may well maintain ejectment 
for the lands sold: though a recovery, in such action might 
«toe by the vendee’s bill in Chancery, to rednem. 
--tb. 

5. But the recovery, by a vendor, of the possession of the pre- 
mises, in ejectment, would not have the effect of disannul- 
ling the contract of sale._ -ib. 

6. The vendor in such a case, could only maintain the posses- 
sion until the rents and profits had discharged the incum- 
brance; when Chancery would compel a conveyance to the 
vendee or his assignee. - -1b. 


BONDS, INDEMNIFYING. 


1, Where a plaintiff in execution fails or refuses, on the ap- 
plication of a sheriff, to give a bond of indemnity, as direct- 
ed by the statute of 1807, and the sheriff has reasonable 
doubts whether the right in property levied on, be in a de- 
fendant,..such sheriff can not be compelled to receive the 
bond of a co-defendant, a surety, and sell the property... - 
Hall v MW Henry. 
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CHANCERY. 


1. 


i) 


Where A executed a deed of trust in favor of B, to secure 
the payment of a debt, and after fruitless efforts for settle- 
ment, which were resisted by B, the latter endeavored to 
force a sale of slaves under the deed; to prevent which, A 
applied for, and obtained an injunction; and B exerted him- 
selfto prevent A from obtaining the necessary surety, and 
upon the sale of the trust property, demanded specie- - 
whereby it appeared that the slaves were sold at a loss to 
A. Ona bill filed by A, it was held— 

First—That equity had the power toset aside the sale, un- 
der the trust deed, on the ground, that equity is authorised 
to take from a party, or third person, the benefit derived 
from his fraud, by the prevention of an act to be done by 
another: and B, having, by false representations, prevent- 
ed A from litigating his rights before tne sale, he should 
not have benefit from his purchase at the sale, but that the 
slaves should be held as a security, for the amount due up- 
on the debt secured by the deed—liable to a return to A, 
on payment of the trust debt. 

Secondly-——That a payment made by A to B, without par- 
ticular direction as to its application, might well be applied 
by B, to the payment of a debt, other than that secured by 
the trust debt. 

Thirdly. .That a payment made by A to B, and charged 
to have been extorted as usurious interest—the usury not 
being denied by B, in his answer, but avoided; and no proof 
being made, that the payment was applied to the benefit of 
A, should be credited against the trust debt..-Driver v. 
Foriner. 


. It seems, that one having a lien upon property, liable to 


waste or loss, might well stipulate with his debtor to have 
it insured; and might receive a premium, and take the risk 
himself— provided the transaction be bona fide._ _ib. 


. A bill for an injunction, not filed as an original, the order 


upon which has not been complied with, cannot be consi- 
dered a record of Court, so as, of itself, to become evidence 
in a suit in chancery, between the same parties. ib. 


. Though, i seems, a bill in Chancery, basing its material al- 


legations upon such bill for injunction, and its existence be- 
ing admitted by the answer, might dispense with proof of it. 
«sn 


. The prayer of a billin Chancery, is an essential part, and 


without its insertion, no decree can be rendered for a com- 
plainant.-. _1b. 


. Under a general prayer for relief, with or without a special 


prayer, a Court of Chancery, will award such relief as may 
be made out by the bill, or as is consistent with the cause, 
though variant from relief specially: prayed... 7b. 
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7. 


8. 


But where specific relief only is prayed, Chancery will not 
go further than its terms require. . -ib. 

Where a bill was filed in Chancery, for the purpose of di- 
vesting the defendants of their title to certain lands, and 
the bill disclosed that the defendant’s title consisted ofa claim 
of title, under the deed of a Creek Indian, to lands, select- 
ed under the treaty of the 24th of March, 1832—which 
deed was made within five years after the treaty,.-it was 
held. - 

First. .That there being no allegation in the bill, that the 
contract of the Indian had been approved bv the President- - 
no yalid title was shown in the defendants, authorising the 
Court of Equity to entertain the bill. 

Secondly..That neither could equity entertain the bill 

in order to render a decree for money, alleged to be due by 
defendants to the plaintiff. he having his remedy at law. - - 
Herring v McElderry, et al. 
Chancery will not consider the question of an alleged co- 
partnership in the purchase of lands, where neither the al- 
legations or proofs in the cause, recognise the existence of 
any agreement jn writing in relation to such co-partnership. 
Larkins v Rhodes. 


10. Whether money paid by one in pursuance of an alleged 


oral agreement, to purchase lands in co-partnership, would 
authorise reliefin Chancery, as a resulting trust, must de- 
pend upon the certainty of the evidence adduced in the 
cause: and though in this country, parol evidence is admis- 
sible, to raise a resulting trust, yet it is to be received with 
caution, and must establish the cause with clearness and 
certainty. . ib. 


11. So, where on a bill filed, charging a co-partnership in the 


purchase of lands, between complainant and the defendant, 
and the payment of money by the former for that object- - 
and there were neither allegations or proofs of an agreement 
in writing;--and the answer denied the co-partnership, and 
admitted the receipt of money from the complainant, but 
averred that it was received to pay off a debt owing from 
him to respondent, to which the money so received had 
been applied, it was held- - 

First. That a denial by respondent, that the money re- 
ceived was to be invested in lands, for the joint benefit of 
the parties, put the complainant on proof of that fact. 

Secondly. .That there being no proof of an agreement in 
writing, the case could not be considered, on the ground of a 
copartnership. -but was so far within the statute of frauds. 

Thirdly---That the allegations of a payment to the com- 
plainant, of money, to be invested on the joint account ofthe 
parties, not being sustained by proof, the case was not with- 
in the principle authorising a relief in Chancery. - -ib. 
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12. Where a party instituting legal proceedings, used the 
name of another, as plaintiff, as was alleged, without the 
consent or knowledge of the latter, on a bill filed by such 
nominal plaintiff to enjoin an execution issued against him 
for the costs of such suit. -it was held- - , 

1, That the allegation of the insolvency of the party com- 
mencing the proceedings, was a material fact, and being 
denied in the answers of part of the defendants, should have 
been supported by proof. 

2. That the answer of the party instituting the proceed- 
ings, could not be used against the other defendants, _ - 
Cockerham, et al. v Davis, 2920 

13. Chancery has the right to exercise its jurisdiction, in the 
case of a nuisance, in restraining the exercise, or the erec- 
tion of, and in some instances to abate, that, from which ir- 
reparable damage to individuals, or great public injury, will 
ensue... Slate v The Mayor and Aldermen of the City of Mo- 
bile. 279 

14. And this, in case of a public nuisance, independent of the 
concurrent jurisdiction of the Common Law Courts, by in- 
dictment.. -7b. 279 

15. The jurisdiction of Courts of Equity, in affording preven- 
tive relief, in cases of public nuisances, is clearly defensi- 
ble, where the fact of nuisance, is placed beyond doubt._ ib 279 

16, And even where the fact of nuisance, is questionable, equi- 
ty sometimes affords relief by way of injunction, (until a 
trial at law,) where its denial would produce great public in- 
convenience.. ib. 279 

17. The principles which govern a Court of Chancery, in en- 
tertaining an information, to restrain the exercise of a pub- 
lic nuisance, or to abate one, are- - 

First--To prevent irreparable injury from accruing, be- 
fore a Court of Law can act definitively. 

Secondly. -To avoid protracted and expensive litigation. 
eS 279 

18. Where the city corporation of Mobile, were vested, by 
charter, with power to regulate the streets, under certain 
restrictions,.-one of which was, that Government street, 
should be and remain one hundred feet in width; and the 
corporation were proceeding to erect extensive market 
houses, in the center of that street;- -on a bill, in the nature 
of an information, filed by the State’s Solicitor, praying an 
injunction, whereby the corporation might be restrained, in 
the erection of such buildings, it was held,- - 

First-—That the expression in the act of incorporation of 
the city, that Government street’should be one hundred feet 
wide, was equivalent to a declaration that the street should 
remain open, of that width, independent of any act to be 
done by the corporation. 
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Secondly. .That independent of any implication which 
might arise from the act of incorporation itself, the erection 
of the market buildings in the center of the street, was a 
nuisance—it appearing that thereby, the passage through 
the street, was incommoded. 

Tihirdly—-That in such a case, Chancery might well enter- 
tatn a bill in the nature of an information, filed by the State’s 
counsel, for the object of affording redress. - -1b. 279 

19, A complainant in Chancery, in a bill, filed for the object 
of establishing an agreement, for the purchase of lands, in 
co-partnership, can have no relief, where the allegations of 
the bill do not correspond with the proofs.--Duren and Wal- 
ker v Parsons. 345 

20. Chancery will dismiss a bill, filed to render defendants 
accountable for the proceeds of a sale of lands, alleged to 
have been purchased in copartnership, where the terms, of 
a written agreement for such purchase, had never been com- 
plied with by the complainant; where it is impossible to car- 
ry such agreement into effect, and where, whatever rights 
a complainant had under it, had been merged ina new a- 
greement, which he refused to sign, and with the terms of 
which, complainant had failed, altogether to comply.--ib- 345 

21. As where one filed a bill, charging that a written agree- 
ment had been entered into between himself and others, for 
the purchase of lands in co-partnership; and that the defen- 
dants had refused to perform their part of the agreement, 
but had combined with others, strangers to the first con- 
tract, to commit a fraud upon his rights, by entering into, 
and actually effecting an agreement for the purchase of said 
lands:—and it appeared from the answers and proofs, that 
the first agreement had not been, and in fact, could not be, 
consummated, and that complainant had neglected to eom- 
ply with his part of it, and that complainant had assented to 
the second agreement, and was considered a party to it, 
but refused to sign the writing entered into between the 
parties, on the ground, that as an officer of government, he 
could not consistently do so: and it further appeared, that 
the complainant had the privilege of becoming a party to 
this second agreement, but failed to furnish his quota of the 
funds, and in fact, finally abandoned the concern. It was 
holden. -that while from the agreement set forth in the bill, 
the case was of that character, which would not authorise a 
Court of Chancery to dismiss it, for want of equity,--yet 
upon the merits of the cause, the complainant was entitled 
to no relief; and the bill should be dismissed. - -id. 345 

22. Where an original bill is sufficient, both as to allegations 
and parties, to authorise a decree réndered,.-such decree 
will not be reversed, because a party, not material, has not 
been brought into Court; or because an amended bill, does 
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not seek process against a party, who has answered... Ha- 

ley, et al. v Bennett. 452 
23. Where a vendor of real estate, seeks to enforce a lien for 

the purchase money, against the estate in the possession of 

the vendees’ assignee, it is not necessary that all the mssne 

conveyees, (having no interest,) should be brought before 

the Court.—2b. 452 
24, Where a vendor seeks to establish his equitable lien for 

the purchase money, against real estate sold, in the posses- 

sion of the vendees’ assignee—the fact that a decree has 

been made againstthe vendee, for any deficizncy which might 

exist, after a sale of the premises, such vendee being only 

before the Court, by decree, pro confesso—will not autho- 

rise a reversal here—the case being brought before this 


Court, by the vendees’ assignee, alone.- ib. 452 
25, liter, if the case had been prosecuted here, by the ven- 
dee himself: —ib. 452 


26. All the essential incidents of a mortgage, in particular re- 
gard to a lien upon the premises for the purchase money, 
attach to, and control a contract for the sale of lands, where 
the vendor makes a bond, conditioned for title, when pay- 
ment is complete... _a). 452 

27. The vendor of real estate, who parts with the possession, 
and executes a bond, conditioned for the making of titles, 
when the purchase money is paid, -has a lien upon the es- 
tate, which he may enforce in Chancery, against the estate 
itself, in the possession of the assignee of the vendee.. .1b. 452 

28. Noris a vendor in such case, bound first to proceed against 

q the vendee, for the recovery of the purchase money, before 
he seeks satisfaction, in Chancery, against the premises 
sold... ib. 452 

29. And a vendor in such case, may well maintain ejectment 
for the lands sold: though a recovery, in such action might 
be prevented by the vendee’s bill in Chancery, to redeem. 

- * 452 

30. But the recovery, by a vendor, of the possession of the pre- 
mises, in ejectment, would not have the effect of disannul- 
ling the contract of sale._ ib. 452 

31. The vendor in such a case, could only maintain the posses- 
sion until the rents and profits had discharged the incum- 
brance; when Chancery would compel a conveyance to the 
vendee or his assignee.- ib. 452 

32. A defendant to a bill in chancery, may avail himself ofa 
want of equity in the bill. though he has answered fully, 
without urging an objection to the jurisdiction. —McGrew 
v Zhe Tombeckbee Bank. 547 

33. Chancery will not relieve against a judgment at law, 
where the party has a defence which might there have been 
relied on; except such defence has been omitted, through 
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circumstances, not attributable to such party’s neglect or 
inattention. . .ib. 

34. A bill for discovery, where the facts‘are supposed to be 
within the knowledge of the opposite party, cannot be en- 
tertained after judgment. unless an excuse be shewn why 
such bill was not exhibited earlier.—tb. 

35. A bill in the nature of one for a new trial at law, will not 
be entertained. . .ib. 

36. Chancery will not relieve a surety to a note, from a judg- 
ment at law, which judgment he submitted to without an at- 
tempt at a legal defence,—on the ground, that he has dis- 
covered, since the rendition of the judgment, that other su- 
reties to the same note, have discharged themselves of the 
note; and on the supposition that he can effect a discovery 
from the plaintiffs,—ihe facts showing great neglect and in- 
attention on the part of the complainani. - -7b. 


CHARACTER, 

1, Evidence of good character, is not admissible to repel the 
imputation of fraud, in civil proceedings: aliter, where cha- 
racter is directly put in issue, or on the trial of an offence 
against the State, involving moral turpitude, or on an in- 
dictment for breach of the peace.--Ward and Thompson v 
Herndon. 


COMMISSIONERS OF SIXTEENTH SECTIONS. 

1, The school commissioners of the several townships in this 
State, are special corporations, and as such, have no power 
to take and hold lands.— School Commissioners v Atkin. 

2. So the school commissioners cannot maintain indebilatus as- 
sampsit, against the vendee of lands, sold as the property of 
the township, to recover their price.. ib. 

3. But where the lands, the property of a township, are sold, 
legally, by the school commissioners, and the vendee refu- 
ses to comply with the terms of sale, by giving his notes, it 
seems, that an action might well lie in favor of the commis- 
sioners, and a recovery in damages be effected .—-ib. 

4, So, also, it seems, the school commissioners would have 
the authority, where a vendee refused to comply with the 
terms of a sale of such lands,. -to effect a re-sale upon the 
terms prescribed in the statutes.—ib. 

5. A condition, imposed by school commissioners, in effecting 
a sale of a sixteenth section,—that if the vendee failed to 
comply with the terms of sale, by giving notes with security, 
the lands should be re-sold, and the first purchaser hetd re- 
sponsible,—would not, it seems, render void a contract of 
sale, or defeat an action by the commissioners, to recover 
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of the first purchaser, after a legal re-sale, the difference of 
price, between the first and last sale.—1b. 

6. But where school commissioners under such conditions, 
sold lands of the township, and on the refusal of the vendee 
to comply, effected a re-sale, at a price less than the mini- 
mum afficed by law,<-it was held that an action did not lay 
to recover of the first purchaser, the difference between the 
first and last sale. —ib. 


CONSTABLE. 

1, How far the omission of a constable to renew his bond an- 
nually, as required by statute, would be a failuare to perform 
the duties of his office. quere?.- Richardson § sony Bean 
and Washington. 

2, But the statutory requirement that these officers shall re- 
new their bonds annually ,- -as affecting the liability of their 
sureties,. -is to be considered upon the principle regulating 
the bonds of officers elected annually.. 2b. 

3. So, the sureties of a constable to his bond, can not be made 
liable for defaults of that officer, committed after the expi- 
ration of a year from the time of executing it.. .b. 


CONTRACT, WRITTEN 
1. It is not allowable to contradict, extend, or vary substanti- 
ally, a written coniract, or its legal import, by parol evi- 
dence.—.Mead v Steger. 
Where parties have agreed upon the terms of a contract, 
which is afterwards reduced to writing, the verbal agree- 
ment is merged inthe written contract, and cannot be va- 
ried by parol evidence, and even though the verbal and 
written contracts were simultaneously made, the rule is not 
varied-—ib. 
3. But where a monied consideration is expressed ina deed, 
parol evidence has been admitted, to shew the considera- 
tion to have been greater or less than that stated, as it is not 


iw 


usual to state it with precision: --i. 
4, So, where by fraud or undue means, there was an omission 
to state the contract truly:._7b. 


. Or, where the contract cont ains a latent ambiguity:. 2b. 

. Or where a deed contains nothing respecting ‘the conside- 

ration, it may be upheld by shewing what it was:. -ib. 

7. Or, where a deed, after stating a certain consideration, adds 
the general words, “ and for other considerations,”’. - parol 
evidence has been admitted, to shew what those other con- 
siderations were:- _ib. 

8. So, alesser.or a greater consideration of the same charac- 

ter, may be shewn; and,. -2b. 
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9. So, where a deed is made, “in consideration of natural 
* love and affection, and one dollar,” parol evidence has been 


admitted, to shew that other valuable considerations pass- 
ed... tb. 


CORPORATION. 


1, The streets of an incorporated town, are its highways, sub- 
ject, in general, to such improvement and alteration as its 
legislative authority may prescribe,__with a due regard to 
individual interest. . - Slate v The Mayor and dldermenof Mo- 
bile. 

2. The extent of the powers of a corporation, is to be ascer- 
tained by a reference to such grants as the legislature has 
made in its favor._ 1b. 

3. And a corporation can have no right, except such as are 
specially granted; or, as are incidental to, or necessary to 
give effect to the powers specially granted. - ib. 

4. A city corporation would not be authorised to exercise the 
right of appropriating streets, or to narrow or widen them, 
unless vested with such power expressly, by its charter, or 


in carrying out an incident to such express delegation. -ib. 279 


5, The erection of a market house in the center of a street, 
the highway of a city, by a city corporation, if interfering 
with a commodious passage through such street, would be 
a nuisance... -ib. 

6. Where the city corporation of Mobile, were vested, by 
charter, with power to regulate the streets, under certain 
restrictions,--one of which was, that Government sireet, 
should be and remain one hundred feet in width; and the 
corporation were proceeding to erect extensive market 
houses, in the center of that street;_ on a bi!!, in the nature 
of an information, filed by the State’s Solicitor, praying an 
injunction, whereby the corporation might be restrained, in 
the erection of such buildings, it was held,_ - 

First--That the expression in the act of incorporation of 
the city, that Government street should be one hundred feet 
wide, was equivalent to a declaration that the street should 
remain open, of that width, independent of any act to be 
done by the corporation. 

Secondly..That independent of any implication which 
might arise from the act of incorporation itself, the erection 
of the market buildings in the center of the street, was a 
nuisance—it appearing that thereby, the passage through 
the street, was incommoded. 

Thirdly--That in such a case, Chancery might well enter- 
tatn a bill in the nature of an information, filed by the State’s 
counsel, for the object of affording redress. - -ib. 
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COUNTS, COMMON. 


1. Where a writing is offered in evidence, under the common 
counts in assumpsit, its execution must be proved... -Hunley 
v Willis Lang & Co. 154 
2. A promissory note, whether made the foundation of a suit, 
or given in evidence under the common counts, imports, of 
itself, a consideration.—ib. 154 


COURT, CHARGE OF. 

1. Where a plaintiff declares in several counts, and a Court 

is requested to give the jury trying the cause, a general 
charge. such charge, if given, will be applied, in error, to 

any count which will sustain it... Derrick v Morris. 111 
- Though it seems, that where a Court is requested to con- 

fine its charge to some one particular count, if the charge 

is not proper in reference to such count, it might-be error. 
—Ib. lil 


to 


COURTS, COUNTY. 

!. The several County Courts of this State, have no jurisdic- 
tion, whatever, of the offence created in the twelfth section 
of the act of 1821, providing a penalty where a tax-collect- 
or makes a false return of taxable property, with a view to 
defraud the County or State.---Patidla v The Governor. 232 


COURT, SUPREME. 


1. Where it was alleged ina petition, filed to supersede an 
execution, that the party in whose name it was issued, had 
died before the commencement of the suit upon which the 
execution was founded,_-on appeal to this Court from an 
inferior Court, on a judgment dismissing the petition, it 
was held, — 

First—That this Court would not, on motion, receive a 
suggestion of the death of the plaintiff in execution, and 
make his representative a party. 

Secondly. -That the record exhibiting no change of par- 
ties since the filing of the petition, the plaintiff in error 
might be permitted to assign errors, and have a hearing up- 
on the merits._- Richardson v Williams. 234 

2. The Legislature having omitted to prescribe the regula- 
tions, by which the ordinary constitutional power of this 
Court, over subordinate jurisdictions, is to be exercised in 
criminal cases, -the Court, in bringing such cases before it 
for revision, must resort to such writs as are known to the 
law..-Lynes v The State. 236 
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3. This Court recognizes the writ of error as a common law 
writ,—ib. 

4. This Court has the unquestionable right, in the exercise of 
its constituttional power, to bring before it criminal cases, 
by ordering a writ of error.—ib. 

5. This Court will take judicial notice, who are the Circuit 
Judges of this Sta'e; and a mis-spelling of the name of a 
Judge, in « transcript certified to this Court, will be regard- 
ed as aiere clerical error.— Stale v Greenwood. 

6. The certificate of the clerk below, appended to a transcript 
in this Court, as to anindictment in a cause, which is sub- 
joined must be taken as true.---7b. 

7. So, where papers in a cause, are sent from one county to 
another, by a change of venue, and afterwards removed in- 
to this Court—it will be presumed, from the clerk’s certifi- 
cate, in the absence of any contest as to their verity, below, 
that the clerk has transmitted the proper papers.---ib. 

8. That an order of a Court below, transferring a case here, 
sets out, that the questions raised, are novel and difficult to 
the counsel,_ -will not authorise this Court to refuse jurisdic- 
tion... ib. 

9. If one suing out a writ of error, rer from any cause, to 
file the transcript, at the term to which the writ is returna- 
ble,. .a new writ of error may be sued out, at any time he- 
fore the aflirmance of the judgement, on certificate.— Tie 
United Siates v Haden and Everett. 

10. And the neglect or omission of a defendant in error, to af- 
firm the judgme nt on certificate, where the transcript is not 
filed at the first term, or any time thereafter, —precluc les his 
right to such affirmance, on certificate at a subsequent 


term, when the case has been brought up by a new writ of 


error, and the transcript is filed. — ib. 


COVENANT. 

1. Two, covenanting with another, by distinct and separate 
writings,—the one for the pe i of several duties, 
and the other to become the st urety of the other, to the per- 
formance of his covenants, .can not be iT yined in the same 
action, to recover for a breach.—Childress vy I Cullough 
and Richar dson. 

2, The covenant of the hirer of a slave, to return it tothe own- 
er at the expiration of the term,- -is discharged by the death 
of the slave..-Perry v Hewilell, et al. 

3. But the hirer of a slave is bound, on his covenant to pa y the 
price agreed on, notwithstanding the death of the slave, be- 
fore the term of service expires._ 1 

4. But where, on an entire contract, by covenant, to pay a par- 
ticular sum for the hire of two slaves, for a certain term, 
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oné of the slaves dies, and the other is taken by the owner, 

out of the possession of the hirer, without his consent, be- 

fore the expiration of the term,--the covenant of the hirer, 

to pay for the hire of both slaves, is thus discharged.. -Ib. 318 
5. The action of debt is a proper remedy, on a bond condition- 

ed for the performance of covenants..-Meakings et al. v 

Ochiltree et al. 395 
6. The construction of the statute of 1824, “ regulating pro- 

ceedings on penal bonds,” must be controlled by the deci- 

sions which have been made under the 8th section of the 

8th and 9th Wim. 3... .0b. 395 


CREEK TREATY. 
1. Under the Creck Treaty of 1832, an Indian reservee, 
when his land had been selected and set apart, by location, 
became entitled to the possession, until disposed of by him, 
according to the terms of the treaty, or voluntarily relin- 
quished or abandoned.---Jones and Parsons’ heirs v Inge and 
Mardis’ heirs. 327 
. And this right to the possession was a legal estate, which 
could have been enforced in a Court of law.—zib. 327 
. By the provisions of this treaty, the Indian was authorised 
to convey his title and interest in the selected land, with the 
approval of the President of the United States..---ib. 327 
4 And after such approval the contract of conveyance be- 
came valid, vesting in the grantee, all the estate vested in 
the Indian by the treaty and his-location.---1b, 327 
5, The action of the President of the United States, in rela- 
tion to these contracts, is final and conclusive; and pre- 
cludes any inquiry ina collatteral way, into the identity or 
capacity of the Indian, parting with his interest, unless, in 
a suit, in which one of the parties claims under or through 
him.---7b. 327 
6. A contract for the sale of his lands, by an Indian reservee, 
located under the treaty of the 24th March, 1832, and by 
which the reservee agreed to make title to a contemplated 
vendee, at some future day, requires the certificate of an 
agent appointed for that purpose, and the approval of the 
President of the United States, to render it valid.---Clarlit- 
ko v Elliott. 403 
7. Such a contract, without the certificate of an agent, or the 
approval of the President, is not valid as a conveyance ope- 
rating in presenti, or as a stipulation for one to be executed 
in fuluro; and therefore, an undertaking by the reservee, to 
protect his tenant in the possession, until the conveyance 
could be perfected, being dependent upon the principal 
contract, for the sale and conveyance is in the same predi- 
cament.---1b. 403 
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8. A grant of lands from certain persons of the Creek tribe of 
Indians, to whom the chiefs and head men had assigned the 
same, in pursuance of the treaty of the 24th of March, 1832, 
will not suport an action of ejectment; the patent for the 
same not having issued until after suit commenced.---Fipps 
v MW’ Gehee et al. 413 

9. Semble,---That if the assignees from the Creek tribe, under 
the provisions of the treaty of the 24th March, 1832, had 
received the assignment and had been located on the land; 
or if the land had been located, and designated as reserved 
for this purpose, by the locating agent, and then assigned 
before the commencement of the suit:---under such a state 
of things, an inchoate legal title would have vested, which 
would have been perfected by a patent subsequently issued, 
and in view of which, the action could yet have been sus- 

\ . . 
tained.---ib. 413 


CRIMES AND MISDEMEANORS. 

1. That section of the sixth article of the Constitution of Ala- 
bama, in relation to the malicious dismemberment, or kill- 
ing of a slave, was not intended to create a new offence, 
punishable by indictment, setting out specially the terms 


used in the constitution.—-- The Slate vy Coleman. 32 
2. So, a count in an indictment, charging one with maliciously 
depriving a slave of life, &c., held tu be defective .---tb. 32 
3. If one of several counts, in an indictment be defective, i 
may be reached by motion to qash, or by demurrer. —b. 32 
4. But, objection to the whole indictment, will not prevail, if 
there be one good count.---ib. 32 


5. Where several counts in an indictment, charge offences to 
which the law inflicts distinct punishments, it seems the in- 
dictment might be bad.---ib. 32 

6. But after verdict and judgment, upon an indictment con- 
taining good and bad counts, judgment will not be arrested 
or reversed.---ib, 32 

7. One may aid and abet another, in the commission of the of- 
fence of man-slaughter, and be punishable accordingly.— 
tb, 32 

8. So, under an indictment, charging one with being present, 
aiding, helping, abetting, comforting, assisting, and main- 
taining, T. K, in the commission of a murder,—the prisoner 
may well be convicted of man-slaughter.--ib. 32 

9. The legislature having omitted to prescribe the regulations, 
by which the ordinary constitutional power of this Court, 
over subordinate jurisdictions, is to be exercised in criminal 
cases,---the Court, in bringing such cases before it for re- 
vision, must resort to such writs as are known to the law.--- 
Lynes v The State. 236 
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10.This Court has the unquestionable right, in the exercise of 
its constitutional power, to bring before it criminal cases, 
by ordering a writ of error.—ib. 

11. It may be well plead in abatement to an indictment, charg- 
ing one by the name of George Lyons, that defendant’s true 
name is George Lynes.. ib 

12, Where by the terms of a private statute, a privilege was 
granted to certain persons to erect mills upon a river, which 
privilege, in a certain event, was subject to revocation,- - 
and the Judge of the County Court was vested with power, 
on the happening of a contingency, to abate the mills as a 
nuisance, it was held,---That such statute did not divest the 
Circuit Court of its ordinary jurisdiction, in the abatement 
of the nuisance, by indictment.---Siate v Bell. 

13. Though it seems, that one might not be found guilty of a 
nuisance, in the erection or continuance of the mills, if 
erected in strict conformity with the provisions of the sta- 
tute,---until the privilege granted under the act had been 
revoked, in the manner pointed out in the statute.-_ _b. 

14. But this being a matter resting on the evidence, this Court 
in the absence of a question raised on the point, would pre- 
sume a jury had been satisfied, that a defendant, against 
whom a verdict in such a case had been rendered, had not 
complied with the terms on which the privilege was granted, 
or had continued the nuisance, after it had become unlaw- 
ful, or that the inquisition, abating the nuisance had been 
made. - -ib. 

15. One indicted for a nuisance, cannot defend against the le- 
gality of a conviction, by alleging that he only acted as the 
agent or overseer of another- -2b, 

i6. Thus, one indicted for a nuisance, in the erection of mills, 
can not jaterpose a bar against the legality of a conviction 
for the offence, by alleging, that the mills are the property 
of another, residing in a different State, for whom defend- 
ant is acting as agent. - -b. 

17. But it seems, such matter might well be urged to a jury, 
as a circumstance, in mitigation of a discretionary penalty 
or fine.. .ib. 

18. A defendant in a criminal case, can not be compelled to 
select and rely upon one of several pleas, submitted by him. 
The Slate v Greenwood. 

19. While the statnte of this State, authorising a party to file 
more pleas than one, does not include criminal cases,. -yet, 
the right thus to plead, exists at common law. -tb. 

20. One against whom an indictment ts preferred, may well ob- 
ject, by plea, to the conipetency of a grand juror, who found 
the bill... The Siate v Middleton. 
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jurors who found it, was not a free-holder, or house-holder, 
at the time the list of jurors was returned. - -ib. 

22. A plea in abatement, that one of the grand jury who found 
an indictment, was not a free-holder or house-holder, at the 
time the grand jury were impanneled, or at the time of an in- 
dictment found, would be bad. - .tb. 

23. Such a plea to be available, should aver, that the juror 
was not a free-holder, or a house-holder, at the time his name 
was returned to the clerk, by the sheriff... -tb. 

24. A plea in abatement, which, at the foot thereof, has the 
words, ‘* sworn to and subscribed in open Court:” signed 
by the party pleading, and attested by the clerk, is suffici- 
ently verified, without a formal affidavit.. ib. 

25. A plea in abatement, to the competency of a grand juror, 
who found the bill, may properly conclude with a prayer of 
judgment, that the indictment be quashed. - -ib. 

26. Nor is it required that such plea shall be signed by coun- 
sel: the pleading of it in proper person would seem most re- 
gular... -tb. 

27. On an indictment, where a jury can convict a defendant of 
a lesser offence,—there, an acquittal for the majér crime, is 
a bar toa subsequent indictment for the minor offence— The 
State v Standifer et al. 

28.As, if one be indicted for murder, and acquitted, he could 
not be again indicted for manslaughter... _J6. 


29.So, where one is indicted on a charge of burglary, he can- 


not be again tried for larceny.. Jb. 

30.The same individual may, however, at the same time, and 
in the same transaction, commit two or more distinct crimes, 
and an acquittal of one will not be a bar to punishment for 
the other.. -Jb. 

$1.Thus, to an indictment for assault on J. L., with intent to 
murder,- -it can not be plead in bar, that defendants had pre- 
viously been acquitted on an indictment for the murder of 
L.L.. -the transactions inducing the indictments being aver- 
red to have been identical.- Jb. 


DEBT, ACTION OF. 
1. The action of debt is a proper remedy, on a bond condition- 


ed for the performance of covenants..-Meakings et al. v 
Ochiltree et al. 


DEBTOR AND CREDITOR. 

1. Where A executed a deed of trust in favor of B, to secure 
the payment of a debt, and after fruitless efforts for settle- 
ment, which were resisted by B, the latter endeavored to 
force a sale of slaves under the deed; to prevent which, A 
applied for, and obtained an injunction; and B exerted him- 
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self to prevent A from obtaining the necessary surety, and 
upon the sale of the trust property, demanded specie. - 
whereby it appeared that the slaves were sold at a loss to 
A. Ona bill filed by A, it was held— 

First—That equity had the power toset aside the sale, un- 
der the trust deed, on the ground, that equity is authorised 
to take froma party, or third person, the benefit derived 
from his fraud, by the prevention of an act to be done by 
another: and B, having, by false representations, prevent- 
ed A from litigating his rights before the sale, he should 
not have benefit from his purchase at the sale, but that the 
slaves should be held as a security, for the amount due up- 
on the debt secured by the deed—liable to a return to A, 


on payment of the trust debt. 


Secondly--That a payment made by A to B, without par- 
ticular direction as to its application, might well be applied 
by B, to the payment of a debt, other than that secured by 
the trust deed. 

Thirdly. .That a payment made by A to B, and charged 

to have been extorted as usurious interest—the usury not 
being denied by B, in his answer, but avoided; and no proof 
being made, that the payment was applied to the benefit of 
A, should be credited against the trust debt...Driver v. 
Fortner. 
It seems, that one having a lien upon property, liable to 
waste or loss, might well stipulate with his debtor to have 
it insured; and might receive a premium, and take the risk 
himself—provided the transaction be bona fide. - -ib. 


DEEDS. 


}. 


The act of 1812, which prescribes the mode in which the 
probate of deeds may be taken, sets out a form, which, in 
substance, must be pursued; and a deviation from the mode 
prescribed in the act is ground of error..-Fipps v M’ Ge- 
hee. 


. The essentials required in a probate under this statute, are, 


that the witness should swear,—to the subscription of all 
the parties, setting out their names; that the witnesses sub- 
scribed in the presence of the maker of the deed, and in 
the presence of each other, and on the day and year nam- 
cd in the deed. -1b. 


. Where the probate of a deed only set forth,. that a sub- 


scribing witness appeared, and made oath, that he saw the 
same signed, sealed and delivered for the purposes therein 
mentioned, and that B and H signed the same, at the time said 
deed was executed, as witnesses,.-held defective, as omitting 
the essential requisites of the statute of 1812.. 1b. 
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4. But where a monied consideration is expressed ina deed, 
parol evidence has been admitted, to shew the considera- 
tion to have been greater or less than that stated, as it is not 
usual to state it with precision.— Mead v Sleger. 

5. So, where by fraud or undue means, there was an omission 
state the contract truly. --ib. 

6. Or, where the contract contains a latent ambiguity :- -ib. 

7. Or where a deed contains nothiug respecting the conside- 
ration, it may be upheld by shewing what it was:- ib. 

8. Or, where a deed, after stating a certain consideration, adds 
the general words, ‘‘ and for other considerations,”’- - parol 
evidence has been admitted, to shew what those other con- 
sideratioaus were.. .ib. 

9. So, alesser or a greater consideration of the same charac- 
ter may be shewn; and,- -id. 

10. So, where a deed is made, “ in consideration of naturel 
love and affection, and one dollar,”’ parol evidence has been 
admitted, to shew that other valuable considerations pass- 


ed.— ib. 


DEEDS, PROBATE OF. - 


1. The act of 1812, which prescribes the mode in which the 
probate of deeds may be taken, sets out a form, which, in 
substance, must be pursued; and a deviation from the mode 

rescribed in the act, is ground of error.—Fipps v .W Ge- 
e et al, 
2. The essentials required in a probate, under this statute, 


are, that the witness should swear,_-to the subscription of 


all the parties, setting out their names, that the witnesses 
subscribed in the presence of the maker of the deed, and in 
the presence of each other, and on the day and year nam- 
in the deed.---ib. 

3. Where the probate of a deed only set forth,. that a sub- 
scribing witness appeared and made oath, thai he saw the 
same signed, sealed and delivered, for the purposcs therein 
mentioned, and that B and H signed the same at the time said 
deed was executed, as wilnesses,. held defective, as omittiag 
the essential requisites of the statute of 1812.---ib. 


ERROR, AND WRIT OF. 


1. Where a plaintiff declares in several counts, and a Court 
is requested to give the jury trying the cause, a general 
charge- such charge, if given, will be applied, in error, to 
any count which will sustain it... Derrick v Morris. 

2- Though it seems, that where a Court is requested to con- 

fine its charge to some one particular count, if the charge 


















498 


493 


498 


498 


498 


498 


498 


413 


413 


413 


111 








INDEX. 


is not proper in reference to such count, it might be error. 
—Ib. 

3. The question whether a plaintiff, in instituting suit in the 
Circu.t Court, for a larger sum than fifty dollars, and reco- 
vering less than that sum—has designed to evade the lat- 
ter part of the statute of 1807, is one of discretion in the 
Court ivying the cause, and which can not be reviewed in 
this Court... Cummings v Edimunson, adm’r, 

4. Where original process issues against two, which is served 
upon one, and the plaintiff declares only agaiust the party 
served,. though appearance is entered as for both, judg- 
ment rendered against both defendants is error..-Lucy and 
another v Beck. 

5. But in such case, the judgment against both parties will be 
reversed, and rendered, in this Court, against the party 
served. _ .ib, 

6. A defendant in error will not be permitted to refer this 
Court to errors of an inferior Court, against himself, as a 
reason why errors committed against a plaintiff here, should 
not be considered.—Perkins and Elliott v Mayfield. 

7. The Legislature having omitted to prescribe the regula- 
tions, by which the ordinary constitutional power of this 
Court, over subordinate jurisdictions, is to be exercised in 
criminal cases,- -the Court, in bringing such cases before it 
for revision, must resort to such writs as are known to the 
law..-Lynes v The State. 

8. This Court recognizes the writ of error as a common law 
writ.—ib. 

9. This Court has the unquestionable right, in the exercise of 
its constitutional power, to bring before it criminal cases, 
by ordering a writ of error..*1b. 

10. The statute, limiting the prosecution of writs of error, to 
three years, applies as well to a writ of error from a Supe- 
rior to an Inferior Court, as to one issued from a Court and 
returnable to itself, to revoke itsown judgment.-. -Richard- 
son v Williams. 

11. One who has lost a right to sue out a writ of error, can 
not object, that the opposing party had died, and there was 
no representative against whom to sue out the writ._ ib. 


12. In a case where it may be essential to sue out a writ of 
error against a deceased party, whose estate has not been 
administered on, for the period of three months after his 
death,--one desiring the advantage of such writ, should 
apply to the County Court, and have administration granted 
to the sheriff. _ 2b. 

13. If one suing out a writ of error, fails, from any cause, to 
file the transcript, at the term to which the writ is returna- 
ble, .a new writ of error may be sued out, at any time be- 
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fore the affirmance of the judgment, on certificate.— The 
United Slates v Haden and Everett. 


14. And the neglect or omission of a defendant in error, to af- 


firm the judgment on certificate, where the transcript is not 
filed at the first term, or any time thereafter,—precludes his 
right to such aflirmance, on certificate at a subsequent 
term, when the case has been brought up by a new writ of 
error, and the transcript is filed... .7. 


EVIDENCE. 


1. 


eo) 


A bill for an injunction, not filed as an original, the order 
upon which has not been complied with, cannot be consi- 
dered a record of Court, so as, of itself, to become evidence 
in a suit in chancery, between the same parties,. - Driver yv 
Fortner. 

Though, i seems, a bill in Chancery, basing its material al- 
legations upon such bill for injunction, and its existence be- 
ing admitted by the answer, might dispense with proof of it. 


. -1b. 


. A duplicate receipt of the receiver of public monies in the 


land offices, is evidence of title, at any time before the is- 
suance of the patent. Birdwell v Bowlinger. 


. Whether admissible as such, after the issuance of a patent, 


quere ?._ ib. 


. In an action, by a vendor, to recover the amount of a note, 


given for slaves, the bill of sale of which contains no 
words of delivery; the vendee can not show by parol, that, 
by the contract of sale, the vendor was to deliver one of the 
slaves, and that he failed to da so. --JW’ Coy vy Moss and Vew- 
berry. 


. In an action to recover upon an account, for goods sold and 


delivered, particular items of that account cannot be proved 
by evidence that the articles were sold and delivered by a 
clerk, who is absent from the State. -Moore v Andrews & 
Brothers. 


. Where a writing is offered in evidence, under the common 


counts in assumpsit, its execution must be proved._ -~ Hunley 
v Willis Lang § Co. 


A promissory note, whether made the foundation of a suit, 


or given in evidence under the common counts, imports, of 


itself, a consideration.—ib. 


. In an action by partners, upon a promissory note, payable 


to one and company, it should be proved, that all joining as 
plaintiffs, were partners with the one named i in the note at 
the time it was executed.—ib. 


10. In an action on the case against one for obstructing plain- 


tiff in the use of a mill, evidence is not admissible to show, 
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that proceedings are pending between plaintiff and defen- 
dant, in the County Court, on an application to establish a 
mill; and that the defendant made the first application to 
the County Court, for a writ of ad quod damnum.—Hen- 
drick v Johnson. 

11, Cases removed into the Circuit Court by appeal from a 
justice of the peace, should be tried de novo, according to 
the requirements of the statute of 1819.—#Harrison v Dan- 
nelly. 

12, Inthe case of sales of lands, by the United States, the 
law gives the right, and the patent is to be considered not 
as the title, but as the evidence, by which it is shewn that 
the prerequisites of a lega! sale have been complied with. 
Goodlet v Smithson. 

13. The duplicate receipt of the receiver of a land office, fur- 
nishes, of itself, sufficient evidence of title, to authorise a 
recovery in trespass to try title.--Bullock vy Wilson. 

14, And it would seem unnecessary, for a plaintiff in such ac- 
tion, to shew that his title had been perfected, by a patent 
having issued on such receipt. - tb. 

15. A patent would not, of itself, be evidence of title, in a suit 
commenced anterior to its date._ 1b. 

16. Yet it might not be error to admit such patent in evidence, in 
a suit commenced previous to its issuance, where its object 
is to show a confirmation of the inchoate, legal title, obtain- 
ed through a certificate. - .ib. 

17. In the action of trespass to try title, a question to a wit- 
ness of—‘‘What isthe value of the land and premises sued 
for,”’—would be irrelevant.—ib. 

18. On the examination of a witness in chief, it is not permis- 
sible to ask questions, as to the opinions and conclusions of 
such witness, unless where the opinion is an inference of 
skill and judgment... -1b. 

19. Though in cross-examinations of a witness, it is allowed to 
make pointed and direct inquiries- ~yet such direct-inquiries 
must be confined to the elucidation of legal testimony.- ib. 

20. Thus, questions by a defendant in trespass to try title, on 
the cross-examination of a witness, of..“‘ Is not the situa- 
tion of the premises sued for, such, that no one would rent 
them?”_ and “Is not the situation of the premises such, 
as to be wholly useless to any one?’’—would be improper, 
even in mitigation of damages.- -7b. 

21. Copies of maps of original surveys, might be legal evi- 
dence to establish circumstances, going to show, thata 
stream was navigable.— The Slale v Bell. 

22, And where copies of maps were admitted as evidence ina 
cause, the record of which, described them, as copies proved 
by a witness, to have been compared with the original maps, 
this Court refused to hear a suggestion, that the copies, 
were made from copies.-~0. 
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23. It is no departure from the rules of evidence, to prove the 
notoriety, in the neighborhood, of a fact already proved to 
exist, to lay the foundation for an inference, that defendants 


were cognizant of that fact.— Ward § Thompson v Herndon 382 


24, Thus, where defendants represented to plaintiff, an insol- 
vent person, as being good for his contract, hearsay was 
held admissible to prove the notoriety of the insolvency in 
the neighborhood, and establish a presumption that defen- 
dants knew it, when they represented him otherwise. ---ib. 

25. Concerning the sufficiency of sach evidence, to establish 
fraud or deceit--- Quere.---ib. 

26. Evidence of good character, is not admissible to repel the 
imputation of fraud, in civil proceedings: aliter, where cha- 
racter is directly put in issue, or on the trial of an offence 
against the State, involving moral turpitude, or on an in- 
dictment for breach of the peace.—-tb. 

27. It is not allowable to contradict, extend, or vary substanti- 
ally, a written contract, or its legal import, by parol evi- 
dence.—Mead v Sleger. 

28. Where parties have agreed upon the terms of a contract, 
which is afterwards reduced to writing, the verbal agree- 
ment is merged inthe written contract, and cannot be va- 
ried by parol evidence, and even though the verbal and 
written contracts were simultaneously made, the rule is not 
varied-—ib. 

29. But where a monied consideration is expressed in a deed, 
parol evidence has been admitted, to shew the considera- 
tion to have been greater or less than that stated, as it is 
not usual to state it with precision:---ib. 

" 30. So, where by fraud or undue means, there was an omis- 
sion to state the contract truly :---zb. 

31. Or, where the contract contains a latent ambiguity :---ib. 
32. Or, where a deed contains nothing respecting the consi- 
deration, it may be upheld by shewing what it was:--- ib. 
33. Or, where a deed, after stating a certain consideration, 
adds the general words, ‘ and for other consideration.s,’’--- 
parol evidence has been admitted, to shew what those other 

considerations were :---ib. 

34. So, a lesser or a greater consideration of the same charac- 
ter, may be shewn; and,—So, where a deed is made, “ in 
consideration of natural love and affection, and one dollar,” 
parol evidence has been admitted to shew that other valua- 
ble considerations passed.---ib. 


EXCEPTIONS, AND BILL OF. 

1. Where a bill of exceptions, shews that an inferior Court, 
with other subjects, referred to the determination of a jury, 
has included a legal question, it will not be presumed that 
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thal particular question, might have been determined by the 
Court, because other instructions appear to have been giv- 
en, W hich are not particularly set out.-Pistole v Street, adm’x 


EXECUTION, 
1. Where, by a transcript appended to a writ of error, prop- 


i) 


3. 


or 


erly certified, it appeared that a petition had been filed to 
supersede an execution, on the ground, that property, more 
than sufficient to pay off the judgment on which it issued, had 
been levied on and sold, under a previous execution, and 


by the returns on this latter execution, certified as part of 


the transcript, the facts alleged in the petition, were shewn 
to be true,_ it was held_ - 

First. That it could not be objected, in this Court, that 
the executions were no part of the transcript, unless ap- 
pearing by bill of exceptions. 

Second- -That the Court below erred, in quashing the su- 
persedeas, the case appearing to have been heard on the 
merits. -Baylor v M’ Gregor & Darling. 


. Where a plaintiff in execution fails or refuses, on the ap- 


plication of a sheriff, to give a bond of indemnity, as direct- 
ed by the statute of 1807, and the sheriff bas reasonable 
doubts whether the right in property levied on, be in a de- 
fendant,.-such sheriff can not be compelled to receive the 
bond of a co-defendant, a surety, and sell the property... 
Hall v M Henry. 


A claimant of property levied on under execution, can not, 


it seems, under decisions of this Court, now avail himself 


of a defect in the judgment or decree, upon which it has is- 
sued.—Perkins and Elhott v Mayfield. 


. A mere equity of redemption, in personal property, unac- 


companied by possession in the mortgagor, cannot be reach- 
ed by execution, and made the subject of lev y and sale.—-tb 


_ Where a deed of a slave was executed by one, as an in- 


demnity to others, who became his sureties toa bond, as exe- 
cutor, and by the terms of the deed, the sureties were au- 
thorised to sell the slave, upon becoming liable as the sure- 
ties of the executor, at such time and place as they might 
choose,- -it was held, that the slave could not be sold under 
an execution issued upon a decree obtained against the exe- 
cutor, as such---it appearing that out-standing claims still 
existed, upon which the sureties might be liable. ab. 

It seems, that an issue between a plaintiff in execution, 
and a claimant of property, levied on under it, should con- 
form to the amount of the interest sought to be contested: 
as, if an equity of redemption be in controversy, the issue 
should seek to condemn that alone, and not the entire es- 
tate.—2b. 
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7.’ Where it was alleged in a petition, filed to supersede an 
execution, that the party in whose name it was issued, had 
died before the commencement of the suit upon which the 
execution was founded,..on appeal to this Court from an 
inferior Court, on a judgment dismissing the petition, it 
was held,— 

First—That this Court would not, on motion, receive a 
suggestion of the death of the plaintiff in execution, and 
make his representative a party. 

Secondly. .That the record exhibiting no change of par- 
ties since the fling of the petition, the plaintiff in error 
might be permitted to assign errors, and have a hearing up- 
on the merits... Richardson v Williams. 

8. Previous to the issuance of a patent, the estate of one in lands, 
purchased of the United States, and for which he has re- 
ceived a certificate of final payment, may be levied on and 
sold under execution, issued on a judgment at law.— Good- 
let v Smithson. 

9. In proceedings by motion, against a sheriff, seeking to make 
him liable, under tie acts of eighteen hundred and seven, 
and eighteen hundred and nineteen, for failing to retura an 
execution, the plaintiff is required, in his notice, to inform 
the sheriff, on which of the two acts, authorising the pro- 
ceedings, he relies... Hill v The State Bank. 

10. To warrant a judgment against a sheriff, the record of the 
proceedings must also shew, that it was proved, that the 
sheriff did not return the execution.—The failure to return, 
in these summary proceedings, can not be presumed: and 


every thing necessary to sustain the judgment, must appear , 


on the record.- -ib. 

11. In acase of this character, a discontinuance of the pro- 
ceedings as to sureties, who are not served with notice, is 
not necessary: and if done, it does not prejudice the pro- 
ceedings against the sheriff.—+b. 

12. The proceedings authorised by these statutes, even con- 
struing them in part materia, are not restricted to the return 
term of the execution.—ib. 


EXECUTORS AND ADMINISTRATORS. 

1. Where an administratrix marries, the husband, during the 
joint lives of the wife and himself, is invested with all the 
rights of the administration, and she becomes incapable of 
controlling the property of her intestate, or the acts of her 
husband, in disposing of it... Pistole vy Street adm’z. 

2. Thus, where one, being an administratrix, marries, and the 
husband sells the personal estate of her intestate, during co- 
verture. _she can not, after his death, maintain an action, in 
her —v of administratrix, to recover the property thus 
sold... 1b. 
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3. Where, in such case, a statute of South Carolina was reli- 
ed on, which declared all sales of personal property by ad- 
ministrators or executors, without an order, &c., void_ -it 
was held, that, the act being intended for the protection of 
creditors and legatees or distributees, against personal re- 
presentatives and their vendees; and not for the security of 
the representatives against their own wrongful acts,. the 
administratrix could not, under it, avoid sale of property 
made by her husband, during coverture.. _ Ib. 64 
. Where A sold lands by parol agreement, and:placed the 
vendce in possession, and after the vendor’s death, the ven- 
dee executed his note to the administrator of the vendor, for 
the purchase money, and took the administrator’s bond for 
title. conditioned for the making of title, when the note 
should be paid,—in an action by B, the administrator, de 
bonis non of A, to recover the amount of the note -it was 
held_ -First,..That in the absence of a disturbance in his 
possession of the lands, the vendee could not resist a reco- 
very of the purchase money, on the ground of failure of 
consideration.. _Secondly—That the administrator, de bonis 
non of A, might well maintain his action against the vendor, 
on his note.-—Whiie, adm’r v Beard. 94 
5. One sting as an sdministrator, de bonis non, should aver in 
his declaration, the death of the administrator in chief... 
Cummings v Edmunson, adm’r. 145 
6. 1t seems, that in action by one, as an administrator, de bonis 
non, upon an instrument payable to the ‘* administrator” of 
the estate, there should be an averment, as to who was the 
administrator, when the note was executed, and that the 
note was executed to him by that name and description—ib, 145 
. Where a deed of a slave was executed by one, as an in- 
demnity to others, who became his sureties to a bond as ex- 
ecntor,---and by the terms of the deed, the sureties were 
authorised to sell the slave upon becoming liable as the 
sureties of the executor, at such time and place as they 
might choose,---it was held,that the slave could not he sold 
under an execution issued upon a decree obtained against 
the executor, as such—it appearing that outstanding claims 
still existed, upon which the sureties might be liable. - - Per- 
kins and Elliott v May field. 182 
8. The several County Courts of this State, have no jurisdic- 
tion, whatever, of the offence created in the twelfth section 
of the act of 1821, providing a penalty where a tax collec- 
tor makes a false return of taxable property, with a view to 
defraud the County or State.—Patilla vy The Governor. 232 
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FREEHOLDER AND HOUSEHOLDER. 
1. It is, inthis State, essential to the competency of a grand 
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juror, that he should be a freeholder or householder, when 

his name is returned tothe clerk by the sheriffl.— The Stale 

v Middleton. 484 
2. Thus, it is a good plea to an indictment, that one of the grand 

jurors who found it, was not a free-holder, or house-holder, 

at the time the list of jurors was returned.- -1b. 484 
3. Though it would seem, that the competency of persons to 

act as grand jurors, should not ‘be tested by the fact of their 

continuing freeholders or householders, up to the time of 

being drawn te serve as such. If persons possess this qual- 

ification whentheir names are relurned by the sheriff, though 

afterwards they are divested of it--they would be compe- 

tent jurors... 1b. 484 
4. A plea in abatement, that one of the grand jury who found 

an indictment, was not a free-holder or house-holder, af the 

time the grand jury were impanneled, or at the time of an in- 

dictment found, would be bad. - -ib. 484 
5. Such a plea to be available, should aver, that the juror 

was not a free-holde;, or a house-holder, at the time his name 

was returned to the clerk, by the sheriff.. -ib. 484 


GIFT. 

1. Where a deed of gift of a slave, was made by one to his 
daughter, in the State of North Carolina, in 1810, which 
did not appear to have been attested and proved, or acknow- 
ledged and recorded, as required by the act of that State, 
passed in 1806; and possession was retained by the father, 
until his death, in Alabama‘—in detinue, by the husband 
of the daughter, it was held— 

First. -That the validity of the gift of the slave depended 
upon the laws of North Carolina, where it was made. 
Secondly—That the requirements of these laws, not hav- 
ing been complied with, the gift of the slave was void, as 
between the donor’s representative, and those claiming un- 
der the donee... - Burt v Kimbell. 137 


GOODS SOLD AND DELIVERED. 

1. In an action to recover upon an account, for goods sold and 
delivered, particular items of that account cannot be proved 
by evidence that the articles were sold and delivered by a 
clerk, who is absent from the State. ...Mvore v indrews & 
Brothers. 107 


GUARDIAN AND WARD. 
1. A guardian may voluntarily appear before the Orphans’ 
Court and effect a settlement of his accounts, without any 
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process from the Court preceding his appearance.— McLeod 
v Mason. 

2. Where a guardian thus voluntarily appears, and makes a 
settlement of his accounts, he cannot afterwards object, in 
error, that the record does not show that he derived his 
trust from the Court, with which his settlement has been 
made.- -1b. 

3. In proceedings in the settlement of a guardian’s accounts, 
it need not appear that his successor was made a party; or 
from what Court such successor obtained his trust._ _75. 

4. Where a settlement of the accounts of a guardian is made 
with the Court, at his motion, and upon vouchers furnished 
by himself, he cannot, in error, avail himself of the fact that 
the record does not show that publication was made as or- 
dered.—b. 

5. Where a suit is prosecuted for the benefit of a ward, the 
guardian should describe the ward upon the record, and the 
judgment should pursue the process,_ ib. 

6. And in a proceeding, ex parle, against a guardian on the 
settlement of his accounts.-an order granting execution, 
against him, to his successor, by name, is erroneous—-it 
should be in the name of the ward, by the successor.—ib. 

7. It seems to be the better opinion, that the deeds of an in- 
fant, conveying lands upon a full equivalent, given or secur- 
ed, are embraced in the description of contracts, merely 
voidable.. Freeman v Bradford. 

8, But in respect to the contracts of a minor, conveying his 
lands, the guardian is not to be viewed in the light of a stran- 
ger.—ib. 

9. The dominion and authority of a guardian over the real es- 
tate of his ward, is conclusive, against the control or inter- 
ference of the ward, during his minority.---ib. 

10. And the deed of an infant, made during the continuance of 
his wardship, conveying his lands, passes no title as against 
his guardian.---2). 

11, A father, as the natural guardian of the person of his child 
during infancy, has, by virtue of his relation, no authority, 
to exercise any control over thg estate of the minor.._J- 
saacs, proc. ami, y Boyd et al. 

12. The only legal authority with which he can be invested, 
must be derived from the competent authorities, and on giving 
the bond required by our statute; and therefore, as the na- 
tural guardian of the child, he can neither release or com- 
promise a suit, prosecuted by him, on behalf of the minor. 
ib. 

13. A prochien ami is one, admitted by the Court to prosecute 
for an infant, because, otherwise, the infant might be preju 
diced by the refusal or neglect of his guardian. - -ib. 

14. He is but a species of attorney, who may prosecute a right 
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for an infant, but can do nothing to operate to its. injury, 
and therefore, can not release or compromise a suit, prose- 
cuted on behalf of a minor —ib. 

15. A guardian may sue in his own name, where he has the 
right of possession, or where the possession is injured:__ 
But where the matter lies in action, the suit must be in the 
name of the ward... Sutherland v Goff. 


16. A guardian can not maintain assumpsit to recover the va- 


lue of a slave, the property of the ward, who has been hired 
by such guardian, to the defendant, and whose death is 
alleged to nave been caused by the negligence of the hirer. 
---tb. 

17. And this, although a promise to pay what an arbiter 
should determine, be alleged, as made.- Ib. 


HEARSAY. 

1. Itis no departure from the rules of evidence, to prove the 
notoriety, in the neighborhood, of a fact already proved to 
exist, to lay the foundation for an inference, that defendants 
were cognizant of that fact.— Ward & Thompson v Herndon 

2. Thus, where defendants represented to plaintiff, an insol- 
vent person, as being good for his contract, hearsay was 
held admissible to prove the notoriety ofthe insolvency in 
the neighborhood, and establish a presumption that defen- 
dants knew it, when they represented him otherwise. ---ib. 

3. Concerning the sufficiency of such evidence, to establish 
fraud or deceit--- Quere.---tb. . 


HIGHWAY. 

1, The streets of an incorporated town, are its highways, sub- 
ject, i general, to such improvement and alteration as its 
legislative authority may prescribe,_-with a due regard to 
individual interest. . . State v Mayor and Aldermenof Mobile. 

2. A city corporation would not be authorised to exercise the 
right of appropriating streets, or to narrow or widen them, 
unless vested with such powey expressly, by its charter, or 
in carrying out an incident to such express delegation.---ib. 

3. Any obstruction in a highway or street, tending to the an- 
noyance of persons living near them, or which renders the 
passage through such highway or street, more difficult, and 
which thus increases the danger of injury to persons or 
property,—would be a nuisance, within the meaning of the 
term. - 1b. 

4, At common law, where the matter, arising on an inquiry 
as a nuisance, consists in the obstruction of a highway,— 
the question of nuisance, or no nuisance, depends upon the 
fact, whether the passage through such highway is rendered 
less commodious.. -t). 
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The erection of a market house in the center of a street, 
the highway of a city, by a city corporation, if interfering 
with a commodious passage through such street, would be 
a nuisance - .2b. 

Where the city corporation of Mobile, were vested, by 
charter, with power to regulate the streets, under certain 
restrictions,..one of which was, that Government street, 
should be and remain one hundred feet in width; and the 
corporation were proceeding to erect extensive market 
houses, in the center of that street;_ -on a bill, in the nature 
of an information, filed by the State’s Solicitor, praying an 
injunction, whereby the corporation might be restrained, in 
the erection of such buildings, it was held,. ‘ 

First-—That the expression in the act of incorporation of 
the city, that Government street should be one hundred feet 
wide, was equivalent to a declaration that the street should 
remain open, of that width, independent of any act to be 
done by the corporation. 

Secondly.-That independent of any implication which 
might arise from the act of incorporation itself, the erection 
of the market buildings in the center of the street, was a 
nuisance—it appearing that thereby, the passage through 
the street, was incommoded. 

Thirdly--That in such a case, Chancery might well enter- 
tatn a bill in the nature of an information, filed by the State’s 
counsel, for the object of affording redress. 


INDIAN TITLES. 


1, 


0 


Where a bill was filedin Chancery, for the purpose of di- 
vesting the defendants of their title to certain lands, and 
the bill disclosed that the defendant’s title consisted of a claim 
of title, under the deed of a Creek Indian, to lands, select- 
ed under the treaty of the 24th of March, 1832—which 
deed was made within five years after the treaty,.-it was 
held. - 

First. That there being no allegation in the bill, that the 
contract of the Indian had been approved bv the President_ - 
no valid title was shown in the defendants, authorising the 
Court of Equity to entertain the bill. 

Secondly. -That neither could equity entertain the bill 
in order to render a decree for money, alleged to be due by 
defendants to the plaintiff. -he having his shamed at law. - - 
Herring v McElderry, et al. 

Under the Creck Treaty of 1832, an Indian reservee, 
when his land had been selected and set apart, by location, 
became entitled to the possession, until disposed of by him, 
according to the terms of the treaty, or voluntarily relin- 
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quished or abandoned.---Jones and Parsons’ heirs v Inge und 
Mardis’ heirs. 

3. And this right to the possession was a legal estate, which 

could have been enforced in a Court of law.—ib. 

By the provisions of this treaty, the Indian was authorised 

to convey his title and interest in the selected land, with the 

approval of the President of the United States..---ib. 

5 And after such approval the contract of conveyance be- 

came valid, vesting in the grantee, all the estate vested in 

the Indian by the treaty and his Jocation.---ib. 

The action of the President of the United States, in rela- 

tion to these contracts, is final and conclusive; and pre- 

cludes any inquiry in a collateral way, into the identity or 
capacity of the Indian, parting with his interest, unless, in 

a suit, in which one of the parties claims under or through 

him.---ib. 

7. And how far such latter party might be permitted to contest 
the recitals in a patent---quere._ ib. 

8. But a mere stranger has no right to enquire if the recitals 
in a patent, be true or false. - -1b. 

9. So the recitals in a patent do not operate, so as to give a 
right of action, antecedent to its date.---tb. 

10. And where, for the purposes of a suit, it becomes neces- 
sary to connect the recitals in a patent, with an antecedent 
estate, the titles to such an antecedent estate, must be pro- 
duced... -ib. 

11.A contract for the sale of his lands, by an Indian reservee, 
located under the treaty of the 24th March, 1832, and by 
which the reservee agreed to make title to a contemplated 
vendee, at some future day, requires the certificate of an 
agent appointed for that purpose, and the approval of the 
President of the United States, to render it valid.--- Clarlit- 
ko v Elliott. 

12.Such a contract, without the certificate of an agent, or the 
approval of the President, is not valid as a conveyance ope- 
rating iz presenti, or as a stipulation for one to be executed 
in fuluro; and therefore, an undertaking by the reservee, to 
protect his tenant in the possession, until the conveyance 
could be perfected, being dependent upon the principal 
contract, for the sale and conveyance is in the same predi- 
cament.---ib. 

13. A grant of lands from certain persons of the Creek tribe of 
Indians, to whom the chiefs and head men had assigned the 
same, in pursuance of the treaty of the 24th of March, 1832, 
will not suport an action of ejectment; the patent for the 
same not having issued until after suit commenced.---Fipps 
v M’ Gehee et al. 

14. Semble,---That if the assignees from the Creek tribe, under 
the provisions of the treaty of the 24th March, 1832, had 
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received the assignment and had been located on the land; 
or if the land had been located, and designated as reserved 
for this purpose, by the locating agent, and then assigned 
before the commencement of the suit:---under such a state 
of things, an inchoate legal title would have vested, which 
would have been perfected by a patent subsequently issued, 
and in view of which the action could yet have been sustain- 
ed... .tb. 


INDIAN RESERVEE, LAND SALES BY. 
See Indian Tilles—1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14. 


INDICTMENT. 


I. 


to 


~ 


~ 


9. 


6. 


That section of the sixth article of the Constitution of Ala- 
bama, in relation to the malicious dismemberment, or kill- 
ing of a slave, was not intended to create a new offence, 
punishable by indictment, setting out specially the terms 
used in the constitution.—-- The Slate vy Coleman. 


. So, a count in an indictment, charging one with malictously 


depriving a slave of life, &c., held tu be defective .---ib. 


. If one of several counts, in an indictment be defective, t 


may be reached by motion to quash, or by demurrer. —tb. 


. But, objection to the whole indictment, will not prevail, if 


there be one good count.---ib. 


. Where several counts in an indictment, charge offences to 


which the law inflicts distinct punishments, it seems the in- 
dictment might be bad.---ib. 

But after verdict and judgment, upon an indictment con- 
taining good and bad counts, judgment will not be arrested 
or reversed.---tb, 

On an indictment, where a jury can convict a defendant of 
a lesser offence,—there, an acquittal for the major crime, is 
a bar (oa subsequent indictment for the minor offence— The 
State v Standifer et al. 

As, if one be indicted for murder, and acquitted, he could 
not be again indicted for manslaughter. . —1b. 

So, where one is indicted on a charge of burglary, he can- 
not be again tried for larceny._ Jb. 


10.The same individual may, however, at the same time, and 


in the same transaction, commit two or more distinct crimes, 
and an acquittal of one will not be a bar to punishment for 
the other.. _Ib. 


11.Thus, to an indictment for assault on J. L., with intent to 


murder,. -it can not be plead in bar, that defendants had pre- 
viously been acquitted on an indictment for the murder of 
L.L.- .the transactions inducing the indictments being aver- 
red to have been identical. - 16. 

5 P. 7D 
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INFANT. 


1. It seems to be the better opinion, that the deeds of an in- 
fant, conveying lands upon a {ull equivalent, given or secur- 
ed, are embraced in the description of contracts, merely 
voidable.. _Freeman v Bradford. 

2. But in respect to the contracts of a minor, conveying his 
lands, the guardian is not to be viewed in the light of a stran- 
ger.—ib. 

$. The dominion and authority of a guardian over the real es- 
tate of his ward, is conclusive, against the control or inter- 
ference of the ward, during his minority.---ib. 

4. And the deed of an infant, made during the continuance of 
his wardship, conveying his lands, passes no title as against 
his guardian.---tb. 

5. A father is not bound by the contract of the son, even for 
articles suitable and necessary, unless an actual authority 
be proved, or the circumstances be suflicient to imply one. 
Owen v White. 

6. Where there is a clear omission of parental duty, in provi- 
ding for the maintenance of a child, the law subjects the fa- 
ther to the payment for necessaries, furnished by a third 
person, upon the ground, that a neglect of duty in this be- 
half, implies an authority to bind the parent._ 7b. 

7. If a father abandon his duty, so that his infant child is fore- 
ed to leave his house, he is liable for a suitable maintenance; 
but where the son voluntarily Jeaves his father’s house, the 
authority of the father to purchase necessaries of not im- 
plied. _Jb. 

8. Whether the authority of a parent can be inferred from the 
proof, is a question of fact for the jury.—ib. 

9. Where no evidence is given, from which an authority is in- 
ferrible, the Court may instruct the jury that the case is not 
made out; but where the slightest testimony is introduced, 
such instruction should never be given.—ib. 

10. Where no evidence is given, from which the authority of 
a parent is inferrible, and the Court refuse, upon applica- 
tion, to charge the jury to that effect, such refusal is an er- 
ror, for which the judgment will be reversed, and the cause 
remanded.—ib, 


INSURANCE, 


1. It seems, that one having a lien upon property, liable to 
waste or loss, might well stipulate with his debtor to have 
it insured; and might receive a premium, and take the risk 
himself—provided the transaction be bona fide... Driver y 
Fortner. 
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JURISDICTION. 

1. The question whether.a plaintiff, in instituting suit in the 
Circuit Court, for a larger sum than fifty dollars, and reco- 
vering less than that sum—has designed to evade the lat- 
ter part of the statute of 1807, is one of discretion in the 
Court trying the cause, and which can not be reviewed in 
this Court... Cummings v Edmunson, adm’r, 

2. The affidavit required to be filed under the latter clause of 
the statute of 1807, is designed for the protect‘on of the 
plaintiff from an improper exercise of the discretion of the 
Court- ib. 

3. And it seems, it would be error, for a Court to non-suit a 
plaintiff, in a case, commenced for more than fifty dollars, 
but in which a recovery was for less—where an affidavit 
was filed as required by the statute._ ib. 

4, The legislature having omitted to prescribe the regulations, 
by which the ordinary constitutional power of this Court, 
over subordinate jurisdictions, is to be exercised in criminal 
cases,---the Court, in bringing such cases before it for re- 
vision, must resort to such writs as are known to the law.--- 
dynes v The State. 

5. This Court has the unquestionable right, in the exercise of 
its constitutional power, to bring before it criminal cases, 
by ordering a writ of error... ib. 

6. Where by the terms of a private statute, a privilege was 
granted to certain persons to erect mills upon a river, which 
privilege, in a certain event, was subject to revocation,-. - 
and the Judge of the County Court was vested with power, 
on the happening of a contingency, to abate the mills as a 
nuisance, it was held,---That such statute did not divest the 
Circuit Court of its ordinary jurisdiction, in the abatement 
of the nuisance, by indictment.--- State v Bell. 

7. Though it seems, that one might not be found guilty of a 
nuisance, in the erection or continuance of the mills, if 
erected in strict conformity with the provisions of the sta- 
tute,---until the privilege granted under the act had been 
revoked, in the manner pointed out in the statute. _ .1b. 

8. But this being a matter resting on the evidence, this Court 
in the absence of a question raised on the point, would pre- 
sume a jury had been satisfied, that a defendant, against 
whom a verdict in such a case had been rendered, had not 
complied with the terms on which the privilege was granted, 
or had continued the nuisance, after it had become unlaw- 
ful, or that the inquisition, abating the nuisance had been 
made. - .10. 


JURORS GRAND. 
1. The act of 1826, which requires the Courts, where juries 
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have not been drawn and summoned as directed by law, to 

impannel a jury instanter,..gives no authority to a Court to 

summon persons from whom a grand jury may be drawn.- - 

State v Williams. 130 
2. The act of 1836, upon the subject of drawing a grand ju- 

ry, repealed so much of the Jaw, previously enacted, as re- 

lated to the selection of grand jurors by the clerk and sheriff, 


under the act of 1811- -ib. 130 
3. A sheriff, since the passage of the statute of 1836, has no 
authority to summon grand jurors, except they have been 


selected by the clerk and himself, as directed by that act. 

ib. 130 
4, A grand jury summoned in any other mode, than that direc- 

ted by the act of 1836, have no authority to find an indict- 

ment; nor will the act of a Court, in causing such a jury to 


- impannelled, supply the defect as to their selection. 
ib. 130 


5. The objection ,that grand jurors have not been selected and 
summoned, as required by law, may well be taken by plea 
in abatement to the indictment.---ib. 130 


6. A grand jury summoned under the provisions of the act of 
1811, have no authority to find an indictment, preferred 
against a prisoner, since the enactment of the statute of 
1836 .—ib. 130 

7. The question, as to whether a grand jury has been drawn, 
summoned and impanneled, according to law can only be 
considered under a plea in abatement.— The State vy Green- 
wood. 474 

8. One against whom an indictment is preferred, may well ob- 
ject, by plea, to the competency of a grand juror, who found 
the bill... The State v Middleton. 484 

9. It is, in this State, essential to the competency of a grand 
juror, that he should be a freeholder or householder, when 
his name is returned tothe clerk by the sheriff... -1b. 484 

10.Thus, it is a good plea to anindictment, that one of the grand 
jurors who found it, was not a free-holder, or house-holder, 
at the time the list of jurors was returned. - -ib. 484 

11, Though it would seem, that the competency of persons to 
act as grand jurors, should not be tested by the fact of their 
continuing freeholders or householders, up to the time of 
being drawn to serve as such. If persons possess this qual- 
ification whentheir names are returned by the sheriff, though 
afterwards they are divested of it--they would be compe- 
tent jurors... Jb. 484 

12.All the acts of this State, relating to juries, are to be con 
w~% in pari materia, as forming parts of an entire system. -™ 
—t1D). ‘ 


13, A plea in abatement, that one of the grand jury who found 
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an indictment, was not a free-holder or house-holder, al the 

time the grand jury were impanneled, or at the time of an in- 

dictment found, would be bad. - -ab. 484 
14. Such a plea to be available, should aver, that the juror 

was not a free-holde;, or a house-holder, at the time his name 

was returned lo the clerk, by the sheriff. -ib. 484 
15, A plea in abatement, to the competency of a grand juror, 

who found the bill, may properly conclude with a prayer of 

judgment, that the indictment be quashed. - -2b. 484 
16. Nor is it required that such plea shall be signed by coun- 

sel: the pleading of it in proper person would seem most re- 

gular._ -tb. 484 


JURY, 

1. The jury, and not the Court, are to weigh evidence tend- 

ing to prove a fact in issue, and to determine what facts are 
proved by the testimony... .MWundine v Gold. 215 
. Thus, where a defendant, under the plea of set-off, adduc- 

ed proof, to show a sale by him, to plaintiff of a horse, in part 

for a judgment represented by plaintiff to exist in his favor, 
against one,.-which judgment did not exist as stated, tho’ 
money from the party against whom the judgment was re- 
presented, could have been secured,- -it was held_ - 

First.-That the jury should have been instructed to al- 
low a set-off to the amount which would have been due on 
the judgment, ifthey believed the defendant could have 
collected that amount, in the event of the representation of 
the existence of the judgment being true. 

Secondly—But if the jury believed that nothing, or if_any 
thing, less than the value of the horse could have been coi 
lected on such a judgment, the defendant was entitled to a 
set-off, to the value ofthe horse at the time of sule..-1b, 215 


i) 


JUSTICES OF THE PEACE. 

1, Cases removed into the Circuit Court by appeal from a 
justice of the peace, should be tried de novo, according to 
the requirements of the statute of 1819.—Harrison v Dan- 
nelly. 213 


LANDS. 

1. Where A sold lands by parol agreement, and placed the 
vendee in possession, and after the vendor’s death, the ven- 
dee executed his note to the administrator of the vendor, for 
the purchase money, and took the administrator’s bond for 
title. conditioned for the making of title, when the note 
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should be paid,—in an action by B, the administrator, de 
bonis non of A, to recover the amount of the note--it was 
held_ _First,. That in the absence of a disturbance in his 
possession of the lands, the vendee could not resist a reco- 
very of the purchase money, on the ground of failure of 
consideration.. -_Secondly—That the administrator, de bonis 
non of A, might well maintain his action against the vendor, 
on his note.-— White, adm’r v Beard. 94 
2. Where a bill was filedin Chancery, for the purpose of di- 
‘ vesting the defendants of their title to certain lands, and 
the bill disclosed that the defendant’s title consisted of a claim 
of title, under the deed of a Creek Indian, to lands, select- 
ed under the treaty of the 24th of March, 1832—which 
deed was made within five years after the treaty,.-it was 
held. - 

First. .That there being no allegation in the bill, that the 
contract of the Indian had been approved bv the President_- - 
no valid title was shown in the defendants, authorising the 
Court of Equity to entertain the bill, 

Secondly.-That neither could equity entertain the bill 
in order to render a decree for money, alleged to be due by 
defendants to the plaintiff. -he having his remedy at law. __ 
Herring v McElderry, et al. 161 

3. Chancery will not consider the question of an alleged co- 
partnership in the purchase of lands, where neither the al- 
legations or proofs in the cause, recognise the existence of 
any agreement in writing in relation to such co-partnership. 
Larkins y Rhodes. 195 

4, Whether money paid by one in pursuance of an alleged 
oral agreement, to purchase lands in co-partnership, would 
authorise relief in Chancery, as a resulting trust, must de- 
pend upon the certainty of the evidence adduced in the 
cause: and though in this country, parol evidence is admis- 
sible, to raise a resulting trust, yet it is to be received with 
caution, and must establish the cause with clearness and 
certainty.—-7b. 195 

5. So, where ena bill filed, charging a co-partnership in the 
purchase of lands, between complainant and the defendant, 
and the payment of money by the former for that object__ 
and there were neither allegations or proofs of an agreement 
in writing ;--and the answer denied the co-partnership, and 
admitted the receipt of money from the complainant, but 
averred that it was received to pay off a debt owing from 
him to respondent, to which the money so received had 
been applied, it was held_ 

First. -That a denial by respondent, that the money re- 
ceived was to be invested in lands, for the joint benefit of 
the parties, put the complainant on proof of that fact. 

Secondly. .That there being no proof of an agreement in 
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writing, the case could not be considered, on the ground of a 
copartnership-. ~but was so far within the statute of frauds. 

Thirdly---That the allegations of a payment td the com- 
plainant, of money, to be invested on the joint account ofthe 
parties, not being sustained by proof, the case was not with- 
in the principle authorising a relief in Chancery. . -1b. 

6. In the case of sales of lands, by the United States, the 
law gives the right, and the patent is to be considered not 
as the title, but as the evidence, by which it is shewn that 
the prerequisites of a legal sale have been complied with. 
Goodlet vy Smithson. 

7. A purchaser of lands from the United States, by the act of 
entry and payment, acquires an inchoate legal title, which 
may be aliened, descend, or be divested in the same man- 
ner as any other leyal title._ ib. 

8. Previous to the issuance of a patent, the estate of one in Jands, 
purchased of the United States, and for which he has re- 
ceived a certificate of final payment, may be levied on and 
sold under execution, issued on a judgmentat law.—ib. 

9. It seems to be the better opinion, that the deeds of an in- 
fant, conveying lands, upon a full equivalent, given or se- 
cured, are embraced within the description of contracts, 
merely voidable.---Freeman v Bradford. 

10. But in respect to the contracts of a minor, conveying his 
lands, the guardian is not to be viewed in the light ofa 
stranger.. -tb. 

11. The dominion and authority of a guardian over the real 
estate of his ward, is conclusive, against the control or in- 
terference of the ward, duridg his minority.—ib. 

12. And the deed of an infant, made during the continuance of 
his wardship, conveying his lands, passes no title as against 
the guardian. - ib. 

13, A complainant in Chancery, on a bill, filed for the object 
of establishing an agreement, for the purchase of lands, in 
co-partnership, can have no relief, where the allegations of 
the bill do not correspond with the proofs.--Duren and Wal- 
ker v Parsons. 

14, Chancery will dismiss a bill, filed to render defendants 
accountable for the proceeds of a sale of lands, alleged to 
have been purchased in copartnership, where the terms, of 
a written agreement for such purchase, had never been com- 
plied with by the complainant; where it is impossible to car- 
ry such agreement into effect, and where, whatever rights 
a complainant had under it, had been merged in anew a- 
greement, which he refused to sign, and with the terms of 
which, complainant had failed, altogether to comply .. -1b. 

15, As where one filed a bill, charging that a written agree- 
ment had been entered into between himself and others, for 
the purchase of lands in co-partnership; and that the defen- 
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dants had refused to perform their part of the agreement, 
but had combined with others, strangers to the first con- 
tract, to commit a fraud upon his rights, by entering into, 
and actually effecting an agreement for the purchase of said 
lands:—and it appeared from the answers and proofs, that 
the first agreement had not been, and in fact, could not be, 
consummated, and that complainant had neglected to com- 
ply with his part of it, and that complainant had assented to 
the second agreement, and was considered a party to it, 
but refused to sign the writing entered into between the 
parties, on the ground, that as an officer of government, he 
could not consistently do so: and it further appeared, that 
the complainant had the privilege of becoming a paity to 
this second agreement, but failed to furnish his quota of the 
funds, and in fact, finally abandoned the concern. It was 
holden. -that while from the agreement set forth in. the bill, 
the case was of that character, which would not authorise a 
Court of Chancery to dismiss it, for want of equity,--_yet 
upon the merits of the cause, the complainant was entitled 
to no relief; and the bill should be dismissed. - -ib. 345 
16.A contract for the sale of his lands, by an Indian reservee, 
Jocated under the treaty of the 24th March, 1832, and by 
which the reservee agreed to make title to a contemplated 
vendee, at some future day, requires the certificate of an 
agent appointed for that purpose, and the approval of the 
President of the United States, to render it valid.--- Clarlit- 
ko v Ellioit. 403 
17.Such a contract, without the certificate of an agent, or the 
approval of the President, is not valid as a conveyance ope- 
rating in presenti, or as a stipulation for one to be executed 
in fuluro ; and therefore, an undertaking by the reservee, to 
protect his tenant in the possession, until the conv eyz ance 
could be perfected, being dependent upon the principal 
contract, for the sale and conveyance is in the same predi- 
cament.---tb, 403 
18. A grant of lands from certain persons of the Creek tribe of 
Indians, to whom the chiefs and head men had assigned the 
same, in pursuance of the treaty of the 24th of March, 1832, 
will not suport an action of ejectment; the patent for the 
same not having issued until after suit commenced.---Fipps 















































v MW Gehee et al. 413 
19. Semble,---That if the assignees from the Creek tribe, under 
the provisions of the treaty of the 24th March, 138: 32, had 


received the assignment, and had been located on the land; 
or if the Jand had been located, and designated as reserved 
for the purpose by the locating agent and then assigned be- 
fore the commencement of the suit:. under such a state of 
things, an inchoate legal title would have vested, which 
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would have been perfected by a patent subsequently issued, 

and in view of which the action could yet have been sustain- 

ed._ .ib. 413 
20. Where a vendor of real estate, seeks to enforce a lien for 

the purchase money, against the estate in the possession of 

the vendees’ assignee, it is not necessary that all the mssne 

conveyees, (having no interest,) should be brought before 

the Court.—Haley et al. v Bennett. 452 
21. Where a vendor sceks to establish his equitable lien for 

the purchase money, against real estate sold, in the posses- 

sion of the vendees’ assignee—the fact that a decree has 

been madeagainstthe vendee, for any deficiency which might 

exist, after a sale of the premises, such vendee being only 

before the Court, by decree, pro confesso—will not autho- 

rise a reversal here—the case being brought before this 


Court, by the vendees’ assignee, alone... -ib. 452 
22. liter, if the case had been prosecuted here, by the ven- 
dee himself: —tb. 452 


23. All the essential incidents of a mortgage, in particular re- 
gard to a lien upon the premises for the purchase money, 
attach to, and control a contract for the sale of lands, where 
the vendor makes a bond, conditioned for title, when pay- 
ment is complete... -ib. 452 

24. The vendor of real estate, who parts with the possession, 
and executes a bond, conditioned for the making of titles, 
when the purchase money is paid,_-has a lien upon the es- 
tate, which he may enforce in Chancery, against the estate 
itself, in the possession of the assignee of the vendee.-_ -ib. 452 

25, Noris a vendor in such case, bound first to proceed against 
the vendee, for the recovery of the purchase money, before 
he secks satisfaction, in Chancery, against the premises 
sold.. .ib. 452 

26. Anda vendor in such case, may well maintain ejectment 
for the lands sold: though a recovery, in such action might 
be prevented by the vendee’s bill in Chancery, to redeem. 
ib. 452 

27. But the recovery, by avendor, of the possession of the pre- 
mises, in.ejectment, would not have the effect of disannul- 
ling the contract of sale._ ib. 452 

28. The vendor in such a case, could only maintain the posses- 
sion until the rents and profits had discharged the incum- 
brance; when Chancery would compel a conveyance to the 
vendee or his assignee... -1b. 452 


LEX LOCI, 
1. Where a deed of gift of a slave, was made by one to his 
daughter, in the State of North Carolina, in 1810, which 
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did not appear to have been attested and proved, or acknow- 
ledged and recorded, as required by the act of that State, 
passed in 1806; and possession was retained by the father, 
until his death, in Alabama:—in detinue, by the husband 
of the daughter, it was held— 

First. .That the validity of the gift of the slave depended 
upon the laws of North Carolina, where it was made. 

Secondly—That the requirements of these laws, not hav- 
ing been complied with, the gift of the slave was void, as 
between the donor’s representative, and those claiming un- 
der the donee... Burt v Kimbell. 


LIBEL. 

1. The statutes of 1824 and 1836, giving a lien by proceed- 
ings im the nature of admiralty process, upon vessels, 
steamboats, &c..-are to be construed in pari maleria—both 
containing provisiovs, designed to be opervative, and to form 
one system... Richardson et al v Cleaveland § Huggins. 

2. The jurisdiction conferred upon, and exercised by the 
County Courts of this State, under these statutes, is not 
in violation of the constitution of Alabama. - Jb. 

3. Nor does such jurisdiction conflict with the admiralty and 
maritime authority vested by the constitution of the United 
States, in the national Courts.—<b. 

4. Where a libel filed under the statutes,al leged that the libel- 
ants were merchants, that they furnished slores, provission, 
merchandise and materials to a certain steam boat, naming 
her, that the amount claimed was justly due by the master 
and owners, that the boat was duly enrolled, registered and 
hicensed, and that the articles were furnished at the special 
request of the owners and master of said boat, and that the ar- 
ticles were furnished at divers times, from the seventh day 
of January, 1835, to the twentieth day of April, 1836.—lt 
was held, taking the whole libel together— 

First. .That the description of the personal character of 
the libellants, and of the vessel, was sufficiently certain to 
bring the case within the terms of the statute, (above re- 
ferred to) of 1824. 

Secondly..That the expressions, that the materials, &c. 
were furnished to the steamboat, and at the special request of 
the owners and master, were equivalent to the assertion, that 
they were furnished for the use of the boat. 

Thirdly. .That the insufficiency of the averment as to the 
time when the stores, &c. were furnished, could be correct- 
a _—— to the account filed and annexed to the li- 

el... ib. 

5. The answer of a respondent to a libel, fited under the sta- 
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tutes, above referred to, may, it seems, be required to be 
made under oath.__ Ib. 251 


. But in such case, the libel should expressly require the an- 


swer to be under oath—b. 251 


. And where an answer is made to a libel, which does not 


require it to be on oath, it is error for a Court to reject the 
answer, because not sworn to- .1b, 251 


. Cases of this character, when tried should go to the jury, 


and be tried on evidence, independent of the oaths of the 
parties, made to. the libel or answer.---tb. 251 


. The bond authorised to be taken, under the provisions of 


either of these statutes, when executed, operates as a dis- 
charge of the specific lien acquired upon a vessel, by her 
seizure.—tb, 251 


10. Where the stipulation has been entered into in pursuance 


of these statutes, a condemnation of the vesssel, (on final 


judgment,) can not be awarded—7b. 251 
LIEN. 
1, dt seems, that one having a lien upon property, liable to 


_ 


qn 


waste or loss, might well stipulate with his debtor to have 
it insured; and might receive a premium, and take the risk 
himself—provided the transaction be bona fide. .- Driver v 
Fortner. 9 


. Where a vendor of real estate, seeks to enforce a lien for 


the purchase money, against the estate in the possession of 
the vendee’s assignee, it is not necessary that all the mesne 
conveyees, (having no interest,) should be brought before 
the Court.. - Haley et al. v Bennett. 452 


. Where a vendor seeks to establish his equitable lien for 


the purchase money, against real estate sold, in the posses- 
sion of the vendees’ assignee. -the fact that a decree has 
been made against the vendee, for any deficiency which 
might exist, afier a sale of the premises, such vendee be- 
ing oniy before the Court by decree, pro confesso,_ -will not 
authorise a reversal here—-the case being brought before 
this Court, by the vendees’ assignee, alone.- _ib. 452 


. ‘lliter, if the case had been prosecuted here, by the vendee 


himself. _ ib. 452 


. All the essential incidents of a mortgage, in particular re- 


gard to a lien upon the premises for the purchase money, 
attach to and control a contract for the sale of lands, where 
the vendor makes a bond conditioned for title, when pay- 
ment is complete.---tb. 452 


. The vendor of real estate, who parts with the possession, 


and executes a bond, conditioned for the making of titles, 
when the purchase money is paid,_ has a lien upon the es- 
tate, which he may enforce in Chancery, against the eatate 
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itself, in the possession of the assignee of the vendee.—ib. 452 
7. Nor is a vendor in such case, bound first to proceed against 

the vendee for the recovery of the purchase money before 

he seeks satisfaction in Chancery, against the premises sold. 

---ib, ° 452 
8. And a vendor, in such case may well maintain ejectment 

for the Jands sold: though a recovery in such action might 

be prevented by the vendee’s bill in Chancery to redeem. 

---tb, ° . 452 
9. But the recovery by a vendor, of the possession of the pre- 

mises, in ejectinent, would not have the effect of disannul- 

ling the contract of sale,---ib. 452 
10. The vendor in such case could only maintain the posses- 

sion until the rents and profits had discharged the incum- 

brance, when Chancery would compel a conveyance to thie 

vendee or his assignee._ -ib. 452 


MANSLAUGHTER. 

1. One may aid and abet another, in the commission of the of- 
fence of man-slaughter, and be punishable accordingly.— 
The State y Coleman. 

2. So, under an indictment, charging one with being present, 
aiding, helping, abetting, comforting, assisting, and main- 
taining, T. K, in the commission of a murder,—the prisoner 
may well be convicted of man-slaughter.---id. 32 


ee) 
t 


MAPS. : 
1, Copies of maps of original surveys, might be legal evi- 
dence to establish circumstances, going to show, that a 
stream was navigable.— The Siaie v Bell. 365 
2. And where copies of maps were admitted as evidence ina 
cause, the record of which, described them, as copies proved 
by a witness, to have been compared with the original maps, 
this Court refused to hear a suggestion, that the copies, 
were made from copies. tb. 365 


MILLS AND MILLERS. 
1, In an action on the case against one for obstructing plain- 
tiff in the use of a mill, evidence is not admissible to show, 
that proceedings are pending between plaintiff and defen- 
dant, in the County Court, on an application to establish a 
mill; and that the defendant made the first application to 
the County Court, for a writ of ad quod damnum.—Hen- 
drick v Johnson. 208 
2. Where by the terms of a private statute, a privilege was 
granted to certain persons to erect mills upon a river, which 
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privilege, in a certain event, was subject to revocation. - 
and the Judge of the County Court was vested with power, 
on the happening of a contingency, to abate the mills as a 
nuisance, it was held,---That such statute did not divest the 
Circuit Court of its ordinary jurisdiction, in the abatement 
of the nuisance, by indictment.--- State v Bell. 

3. Though it seems, that one might not be found guilty of a 
nuisance, in the erection or continuance of the mills, if 
erected in strict conformity with the provisions of the sta- 
tute,---until the privilege granted under the act had been 
revoked, in the manner pointed out in the statute. - _ib. 

4, But this being a matter resting on the evidence, this Court 


365 


365 


in the absence of a question raised on the point, would pre-.- 


sume a jury had been satisfied, that a defendant, against 
whom a verdict in such a case had been rendered, had not 
complied with the terms on which the privilege was granted, 
or had continued the nuisance, after it had become unlaw- 
ful, or that the inquisition, abating the nuisance, had been 
made. - -ib. 

5. One indicted for a nuisance, in the erection of mills, 
can not interpose a bar against the legality of a conviction 
for the offence, by alleging, that the mills are the property 
of another, residing in a different State, for whom defend- 
ant is acting as agent. - -tb. 

6. But it seems, such matter might well be urged to a jury, 
as a circumstance, in mitigation of a discretionary penalty 
or fine.- -ib. 


MISNOMER. 

1. A substantial misnomer of either the christion or sur-name, 
is good matter of plea in abatement..-Lynes v The State. 
2. It may be well plead in abatement to an indictment, charg- 
ing one by the name of George Lyons, that defendant’s true 

name is George Lynes._ ib 


MORTGAGE. 

1. A mere equity of redemption, in personal property, unac- 
companied by possession in the mortgagor, cannot be reach- 
ed by execution, and made the subject of levy and sale._ - 
Perkins §& Elliott vy Mayfield. 

2. Where a deed of a slave was executed by one, as an in- 
demnity to others, who became his sureties to a bond, as exe- 
cutor, and by the terms of the deed, the sureties were au- 
thorised to sell the slave, upon becoming liable as the sure- 
ties of the executor, at such time and place as they might 
choose,. -it was held, that the slave could not be sold under 


182 
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an execution issued upon a decree obtained against the exe- 

cutor, as such---it appearing that out-standing claims still 

existed, upon which the sureties might be liable. . ib. 182 
3. It seems, that an issue between a plaintiff in execution, 

and a claimant of property, levied on under it, should con- 

form to the amount of the interest sought to be contested: 

as, if an equity of redemption be in controversy, the issue 

should seek to condemn that alone, and not the entire es- 

tate.—ib. 182 


NEW TRIAL. 
1. A bill inthe nature of one for a new trial at law, will not 
be entertained..-M’Grew v Tombeckbee Bank. 


or 
phe 
~! 


NOTES PROMISSORY. 

1. Where a note, upon which days of grace are not allowed, 
is drawn on Saturday, payable one day after date, such note 
is payable on the Monday following, and suit thereon can 
not be commenced on the day of the date of the note, on 
the ground, that the day following is Sunday... Sanders & 
Harrison v Ochiltree. 

2. But this rule does not apply where a note falls due on a 
Sunday, subsequent to the next day after its date: as in 
such case, the day of payment is the day previous to that 
appointed for performance... 1b. 73 

3. In an action, by a vendor, to recover the amount of a note, 
given for slaves, the bill of sale of which contains no 
words of delivery; the vendee can not show by parol, that, 
by the contract of sale, the vendor was to deliver one of the 
slaves, and that he failed to do so. -——M’ Coy vy Moss and New- 
berry. 8 

4. Where A sold lands by parol agreement, and placed the 
vendee in possession, and after the vendor’s death, the ven- 
dee executed his note to the administrator of the vendor, for 
the purchase money, and took the administrator’s bond for 
title. _conditioned for the making of title, when the note 
should be paid,—in an action by B, the administrator, de 
bonis non of A, to recover the amount of the note--it was 
held_ -First,.-That in the absence of a disturbance in his 
possession of the lands, the vendee could not resist a reco- 
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very of the purchase money, on the ground of fai 

consideration.. ._Secondly— That the administrator, de bonis 

non of A, might well maintain his action against the vendor, 

on his note.-— While, adm’r v Beard. 94 
5. A promissory note, whether made the foundation of a suit, 

or given in evidence under the common counts, imports, of 

itself, a consideration. —Hunley y Willis Lang & Co. 154 
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6. In an action by partners, upon a promissory note, payable 
to one and company, it should be proved, that all joining as 
plaintiffs, were partners with the one named in the note at 
the time it was executed.—ib. 154 

7. Chancery will not relieve a surety to a note, from a judg- 
ment at law, which judgment he submitted to without an at- 
tempt at a legal defence,—on the ground, that he has dis- 
covered, since the rendition of the judgment, that other su- 
reties to the same note, have discharged themselves of the 
note; and on the supposition that he can effect a discovery 
from the plaintifis,—the facts showing great neglect and in- 
attention on the part of the complainani..-M’Grew v Tom- 
beckbee Bank. 547 


NUISANCE. 

1, One sued as a tort feasor for damages for a private nuisance, 
cannot defend on the ground, that he has injured plaintiff in 
the enjoyment of a right which he had no authority to exer- 
cise... - Hendrick vy Johnson. 208 

2, Thus in an action on the case afiainst one for obstructing 
plaintiff in the use of a mill, evidence is not admissible to 
show that proceedings are pending between plaintiff and de- 
fendant, in the County Court, on an application to establish 
a mill; and that the defendant made the first application to 
the County Court for a writ of ad quod damnum.---tb. 208 

. Any obstruction in a highway or street, tending to the an- 
noyance of persons living near them, or which renders the 
passage through such highway or street, more difficult, and 
which thus increases the danger of injury to persons or 
property,—would be a nuisance, within the meaning of the 
term.. - Slate vy Mayor and Aldermenof Mobile. 

4, At common law, where the matter, arising on an inquiry 
as to a nuisance, consists in the obstruction of a highway,—- 
the question of nuisance, or no nuisance, depends upon the 
fact, whether the passage through such highway is rendered 
less commodious. - -ib. 279 

. The erection of a market house in the center of a street, 
the highway of a city, by a city corporation, if interfering 
with a commodious passage through such street, would be 
a nuisance - 1b. 279 

5. Chancery has the right to exercise its jurisdiction, in the 

case of a nuisance, in restraining the exercise, or the erec- 

tion of, and in some instances to abate, that, from which ir- 

reparable damage to individuals, or great public injury, will 

ensue.—ib. 279 
7. And this in the case of a public nuisance, independent of 

the concurrent jurisdiction of the common law Courts, by 

indictment. -ib. 279 
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¢. The jurisdiction of Courts of equity in affording preventive 
relief, in cases of public nuisances, is clearly defensible, 
where the fact of nuisance, is placed beyond doubt._ ib. 

9.And even where the fact of nuisance is questionable, equity 
sometimes affords relief, by way of injunction, (until a trial 
at law,) where its denial would produce great public incon- 
venience.—tb. 

10.The principles which govern a Court of Chancery in enter- 
taining an information, to restrain the exercise, of a public 
nnisance, or to abate one, are— 

First..To prevent irreparable injury from accruing, be- 
fore a Court of law, can act definitively. 

Secondly—To avoid protracted and expensive litigation. 
ib. 

11. Where the city corporation of Mobile, were vested, by 
charter, with power to regulate the streets, under certain 
restrictions,..one of which was, that Government street, 
should be and remain one hundred feet in width; and the 
corporation were proceeding to erect extensive market 
houses, in the center of that street;_-on a bill, in the nature 
of an information, filed by the State’s Solicitor, praying an 
injunction, whereby the corporation might be restrained, in 
the erection of such buildings, it was held,- - 

First-—-That the expression in the act of incorporation of 
the city, that Government street should be one hundred fect 
wide, was equivalent to a declaration that the street should 
remain open, of that width, independent of any act to be 
done by the corporation. 

Secondly..That independent of any implication which 
might arise from the act of incorporation itself, the erection 
of the market buildings in the center of the street, was a 
nuisance—it appearing that thereby, the passage through 
the street, was incommoded. 

Thirdly--That in such a case, Chancery might well enter- 
tain a bill in the nature of an information, filed by the State’s 
counsel, for the object of affording redress.---ib. 

12, Where, by the terms ofa private statute, a privilege was 
granted to certain persons to erect mills upon a river which 
privilege, in a certain event, was subject to revocation,— 
and the Judge of the County Court was vested with power, 
on the happening of a contingency, to abate the mills as a 
nuisance, it was held,—that such statute did not divest the 
Circuit Court of its ordinary jurisdiction, in the abatement 
of the nuisance, by indictment.— Siate v Bell. 

13. Though it seems, that one might be found guilty of a nui- 
sance, in the erection or continuance of the mills, if erect- 
ed in strict conformity with the provisions of the statute,— 
until the privilege granted under the act, had been revoked 
in the manner pointed out in the statute. - .1b. 
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14. But this being a matter resting on the evidence, this Court 


in the absence of a question raised on the point, ‘would pre- 
sume a jury had been satisfied, that a defendant, against 
whom a verdict in such a case had been rendered, had not 
complied with the terms on which the privilege was "granted, 
or had continued the nuisance, after it had become unlaw- 
ful, or that the inquisition, abating the nuisance, had been 
made. - -ib. 


15. One indicted for a nuisance, cannot defend against the le- 


gality of a conviction, by alleging that he only acted as the 
agent or overseer of another- .ib, 


i6. One indicted for a nuisance, in the erection of mills, 


can not interpose a bar against the legality of a conviction 
for the offence, by alleging, that the mills are the e property 
of another, residing i in a different State, for whom defend- 
ant is acting as agent. _ -tb. 


17. But it seems, such matter might well be urged to a jury, 


as a circumstance, in mitigation of a discretionary penalty 
or fine.. .ib. 


ORPHANS’ COURT. 


3. 


A guardian may voluntarily appear before the Orphans’ 
Court and effect a settlement of his accounts, without any 
process from the Court preceding his appearance. —McLcod 
v Mason. 

Where a guardian thus voluntarily appears, and makes a 
settlement of his accounts, he cannct afterwards olject, in 
error, that the record does not show that he derived his 
trust from the Court, with which his settlement has been 
made... -tb. 


. In proceedings in the settlement of a guardian’s accounts, 


it need not appear that his successor was made a party; or 
from what Court such successor obtained his trust._ _74. 


. Where a settlement of the accounts of a guardian is made 


with the Court, at his motion, and upon vouchers furnished 
by himself, he cannot, in error, avail himself of the fact that 
the record does not show that publication was made as cr- 


dered.—zb. 


. Where a suit is prosecuted for the benefit of a ward, the 


ltha 


guardian should describe the w vard upon the record, anc 
indgment should pursue the nroce 


609 








610 INDEX, 


PARENT AND CHILD. 
1. A father, as the natural guardian of the person of his child 
during infancy, has, by virtue of his relation, no authority, 
to exercise any control over the estate of the minor.- -/- 
saacs, proc. ami, v Boyd et al. 388 
2. The only legal authority with which he can be invested, 
must be derived from the competent authorities, and on giving 
the bond required by our statute; and therefore, as the na- 
tural guardian of the child, he can neither release or com- 
promise a suit, prosecuted by him, on behalf of the minor. 
ib. 385 
3. A father is not bound by the contract of the son, even for 
articles suitable and necessary, unless an actual authority 
be proved, or.the circumstances be sufficient to imply one. 
Owen v White. 435 | 
4. Where there is a clear omission of parental duty, in provi- 
ding for the maintenance of a child, the law subjects the fa- 
ther to the payment for necessaries, furnished by a third 
erson, upon the ground, that a neglect of duty in this be- 
alf, implies an authority to bind the parent._ .ib. 435 
5. 1f a father abandon his duty, so that his infant child is forc- 
ed to leave his house, he is liable for a suitable maintenance; 
but where the son voluntarily leaves his father’s house, the 
authority of the father to purchase necessaries is not im- 


plied. 1b. 435 
6. Whether the authority of a parent can be inferred from the 
proof, is a question of fact for the jury.—zb. 435 


7. Where no evidence is given, from which an authority is in- 
ferrible, the Court may instruct the jury that the case is not 
made out; but where the slightest testimony is introduced, 
such instruction should never be given.—ib. 435 

8. Where no evidence is given, from which the authority of 
a parent is inferrible, and the Court refuse, upon applica- 
tion, to charge the jury to that effect, such refusal is an er- 
ror, for which the judgment will be reversed, and the cause 
remanded.—1. 435 


PARTNERS. 
1. In an action by partners, upon a promissory note, payable 
to one and company, it should be proved, that all joining as 
plaintiffs, were partners with the one named in the note at 
the time it was executed..-Hunley v Willis Lang & Co. 154 
2, Chancery will not consider the question of an alleged co- 
= in the purchase of lands, where neither the al- 
egations or proofs in the cause, recognise the existence of 
any agreement in writing in relation to such co-partnership. 
Larkins v Rhodes. 195 
3. Whether money paid by one in pursuance of an alleged 
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oral agreement, to purchase lands in co-partnership, would 
authorise relief in Chancery, as a resulting trust, must de- 
pend upon the certainty of the evidence adduced in the 
cause; and though in this country, parol evidence is admis- 
sible, to raise a resulting trust, yet it is to be received with 
caution, and must establish the cause with clearness and 
certainty.—-1b, 195 

4. So, where on a bill filed, charging a co-partnership in the 
purchase of lands, between complainant and the defendant, 
and the payment of money by the former for that object- - 
and there were neither allegations or proofs of an agreement 
in ‘writing;- and the answer denied the co-partnership, and 
admitted the receipt of money from the complainant, but 
averred that it was received to pay off a debt owing from 
him to respondent, to which the money so received had 
been applied, it was held- - 

First. .That a denial by respondent, that the money re- 
ceived was to be invested in lands, for the joint benefit of 
the parties, put the complainant on proof of that fact. 

Secondly. .That there being no proof of an agreement in 
writing, the case could not be considered, on the ground of a 
copartnership- but was so far within the statute of frauds. 

Thirdly---That the allegations of a payment to the com- 
plainant, of money, to be invested on the joint account ofthe 
parties, not being sustained by proof, the case was not with- 
in the principle authorising a relief in Chancery.. .ib. 195 

5, A complainant in Chancery, on a bill, filed for the object 
of establishing an agreement, for the purchase of lands, in 
co-partnership, can have no relief, where the allegations of 
the bill do not.correspond with the proofs.--Duren and Wal- 
ker v Parsons. 345 

6. Chancery will dismiss a bill, filed to render defendants 
accountable for the proceeds of a sale of lands, alleged to 
have been purchased in copartnership, where the terms, of 
a written agreement for such purchase, had never been com- 
plied with by the complainant; where it is impossible to car- 
ry such agreement into effect, and where, whatever rights 
a complainant had under it, had been merged in anew a- 
greement, which he refused to sign, and with the terms of 
which, complainant had failed, altogether to comply..-ib. 345 

7. As where one filed a bill, charging that awritten agree- 
ment had been entered into between himself and others, for 
the purchase of lands in co-partnership; and that the defen- 
dants had refused to perform their part of the agreement, 
but had combined with others, strangers to the first con- 
tract, to commit a fraud upon his rights, by entering into, 
and actually effecting an agreement for the purchase of said 
lands:—and it appeared from the answers and proofs, that 
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the first agreement had not been, and in fact, could not be, 
consummated, and that complainant had neglected to com- 
ply with his part of it, and that complainant had assented to 
the second agreement, and was considered a party to it, 
but refused to sign the writing entered into between the 
parties, on the ground, that as an officer of government, he 
could not consistently do so: and it further appeared, that 
the complainant had the privilege of becoming a party to 
this second agreement, but failed to furnish his quota of the 
funds, and in fact, finally abandoned the concern. It was 
holden- -that while from the agreement set forth in the bill, 
the case was of that character, which would not authorise a 
Court of Chancery to dismiss it, for want of equity,--yet 
upon the merits of the cause, the complainant was entitled 
to no relief; and the bill should be dismissed. - .16. 345 


PATENT. 
1. In the case of sales of lands, by the United States, the 
law gives the right, and the patent is to be considered not 
as the title, but as the evidence, by which it is shewn that 
the prerequisites of a legal sale have been complied with. 
Goodlet vy Smithson. 245 
2. Previous to the issuance of a patent, the estate of one in lands, 
purchased of the United States, and for which he has re- 
ceived a certificate of final payment, may be levied on and 
sold under execution, issued on a judgment at law.—ib. 245 
3. A patent cannot be considered as conveying any interest 
to the grantee anterior to its date.—Jones and Parsens’ heirs 


v Inge and Mardis’ heirs. 327 
4. But a patent may be shown to be connected with and to re- 

late back to a previous inchoate legal title—ib. 327 
5. But a mere stranger has no right to enquire if the recitals 

in a patent, be true or false. - 1b. 327 
6. So the recitals in a patent do not operate, so as to give a 

right of action, antecedent to its date.---tb. 327 


7. And where, for the purposes of a suit, it becomes neces- 
sary to connect the recitals in a patent, with an antecedent 
estate, the titles to such an antecedent estate, must be pro- 
duced._ 1b. 327 

8. The duplicate receipt ofthe receiver of a land office, fur- 
nishes, of itself, sufficient evidence of title, to authorise a 
recovery in trespass to try title.--Bullock vy Wilson. 338 

9. And it would seem unnecessary, for a plaintiff in such ac- 
tion, to shew that his title had been perfected, by a patent 
having issued on such receipt.- ib. 338 

10. A patent would not, of itself, be evidence of title, in a suit 
commenced anterior to its date.. ib. 338 
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11. Yet it might not be error to admit such patent in evidence, in 
a suit commenced previous to its issuance, where its object 
is to show a confirmation of the inchoate, legal title, obtain- 
ed through a certificate. - -2b. 


PLEADINGS. 

1, Where a plaintiff declares in several counts, and a Court 

is requested to give the jury trying the cause, a general 

‘charge. such charge, if given, will be applied, i in error, to 

any count which will sustain it... Derrick v Morris. 

The objection, that grand jurors have not been selected and 

summoned, as required by law, may well be taken by plea 

in abatement to the indictment.--- The State v Williams. 

3. A substantial misnomer of either the christion or sur-name, 
is good matter of plea in abatement..-Lynes v The State. 
4. It may be well plead in abatement to an indictment, charg- 
ing one by the name of George Lyons, that defendant’s true 

name is George Lynes.. ib 

Ifa plea, puis darien continuance, contain no legal matter of 

defence to the action on which issue need be taken by plain- 

tiff, and no issue is taken by the replication, and the replica- 
tion is demurred to, for want of issue joined,—judgment will 
be rendered for plaintiff, and the demurrer overruled, be- 
cause it opens all the pleadings to examination, and because 

the plea tenders no legal defence.---Isaacs, per proc. ami, v 

Boyd et al. 

6. A defendant in a criminal case, can not be compelled to 
select and rely upon one of several pleas, submitted by him. 
The Slate v Greenwood. 

7. While the statnte of this State, authorising a party to file 
more pleas than one, does not include criminal cases,- -yet, 
the right thus to plead, exists at common law.—ib. 

8. One against whom an indictment is preferred, may well ob- 
ject, by plea, to the competency of a grand juror, who found 
the bill... The Siate v Middleton. 

9. Thus, it is a good plea to anindictment, that one of the grand 
jurors who found it, was not a free-holder, or house-holder, 
at the time the list of jurors was returned. 7b. 

10. A plea in abatement, that one of the grand jury who found 
an indictment, was not a free-holder or house-holder, at the 
time the grand jury were impanneled, or at the lime of an in- 
dictment found, would be bad.- -tb. 

. Such a plea to be available, should aver, that the juror 
was not a free-holdev, or a house-holder, at the time his name 
was returned to the clerk, by the sheriff._ ib. 

12. A plea in abatement, which, at the foot thereof, has the 
words, ‘‘ sworn to and subscribed in open Court:” signed 
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by the party pleading, and attested by the clerk, is suffici- 
ently verified, without a formal affidavit. _ <b. 

13. A plea in abatement, to the competency of a grand juror, 
who found the bill, may properly conclude with a prayer of 
judgment, that the indictment be quashed. - -ib. 

14. Nor is it required that such plea shall be signed by coun- 
sel: the pleading of it in proper person would seem most re- 
gular... -1b. 

15. On an indictment, where a jury can convict a defendant of 
a lesser offence,—there, an acquittal for the major crime, is 
a bar toa subsequent indictment for the minor otfence— The 
Slate v Standifer et al. 

16.As, if one be indicted for murder, and acquitted, he could 
not be again indicted for manslaughter. - - Ib. 

17.S0, where one is indicted on a charge of burglary, he can- 
not be again tried for larceny... -Jb. 

18.Thus, to an indictment for assault on J. L., with intent to 
murder,- -it can not be plead in bar, that defendants had pre- 
viously been acquitted on an indictment for the murder of 
L.L._ -the transactions inducing the indictments being aver- 
red to have been identical._ -1b. 


PROCESS. 

1. Where original process issues against two, which is served 
upon one, and the plaintiff declares only against the party 
served,. though appearance is entered as for both, judg- 
ment rendered against both defendants is error..-Lucy and 
another v Beck. 


PROCHIEN AMI. 

1. A prochien ami is one, admitted by the Court to prosecute 
for an infant, because, otherwise, the infant might be preju 
. by the "refusal or neglect of his guardian... -ib. 

. He is but a species of attorney, who may prosecute a right 
“< an infant, but can do nothing to operate to its injury, 
and therefore, can not release or compromise a suit, prose- 
cuted on behalf of a minor —ib. 


PROPERTY, TRIAL OF RIGHT OF. 

1, A claimant of property levied on under execution, can not, 
it seems, under decisions of this Court, now avail himself 
of a defect in the judgment or decree, upon which it has is- 
sued.— Perkins and Elliott v Mayfield. 

2. It seems, that an issue between a plaintiff in execution, 
and a claimant of property levied on under it should con- 
form to the amount of the interest sought to be contested: 
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as, if an equity of redemption be in controversy, ihe issue 
should seek to condemn that alone, and not the entire es- 
tate.—7b. 


RECEIPT. 


3. 


ih) 


A duplicate receipt of the receiver of public monies, in the 
land offices, is evidence of title, at any time before the is- 
suance of the patent... Birdwell v Bowlinger. 


. Whether admissible as such, after the issuance of a patent 


—quere ?—b. 


. The duplicate receipt of the receiver of a land office, fur- 


nishes, of itself, sufficient evidence of title, to authorise a 
recovery in trespass to try title... Bullock vy Wilson. 


RECEIVER OF PUBLIC MONIES. 


1. 


to 


A duplicate receipt of the receiver of public monies in the 
land offices, is evidence of title, at any time before the is- 
suance of the patent. - Birdwell v Bowlinger. 


. Whether admissible as such, after the issuance of a patent, 


quere?._ .ib. 


. The receivers of public monies in the United States land 


offices, are public officers, whose appointments will be judi- 
cially recognised in the Courts of this State.—Bullock v 
Wilson. 


. The duplicate receipt of the receiver of a land office, fur- 


nishes, of itself sufficient evidence of title, to authorise a 
recovery, in trespass to try title.---ib. 


REDEMPTION, EQUITY OF. 


i. 


SS) 


A mere equity of redemption, in personal property, unac- 
companied by possession in the mortgagor, cannot be reach- 
ed by execution, and made the subject of levy and sale.. - 


Perkins & Elliott v Mayfield. 


. It seems, that an issue between a plaintiff in execution, 


and a claimant of property, levied on under it, should con- 
form to the amount of the interest sought to be contested: 
as, if an equity of redemption be in controversy, the issue 
should seek to condemn that alone, and not the entire es- 
tate.—ib. 


SALES BY SHERIFFS. 
2. 





That part of the act of eighteen hundred and nine, “re- 
specting runaway slaves committed to jail,’’ which requires 
publication of the commitment of the slave in some news- 
paper, -contemplates a number of publications limited to 
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the number of papers published during the period between 
the period of first publication, to the expiration of six 
months after commitment.— Turner, proc. ami v Thrower. 

2. And the onus of proof, that publication in a case of this 
character, had been made as often as it could have been, 
within the six months,--rests upon the party claiming title, 
under a sale of such runaway slave, by the sheriff_ ib. 

3. So, where, in detinue for a slave, the defendant claimed ti- 
tle through a sale made by the sheriff, under this statute, 


and showed a publication, to a time, within a few days of 
the expiration of the six months after the first publication of 


commitment—it was held, that. as the defendant did not 
prove that the publication was made as often as the paper was 
published, there was a failure to prove the publication as re- 
quired by the act.- ib. 

4. The notice of the sale of any fugitive slave, under this sta- 


tute, should be given for thirty days, after the expiration of 


the six months, from the first publication of the commitment: 
and the sheriff has no authority to advertise a sale, until 
this period has elapsed. tb. 

5. And it is not sufficient, that this notice of sale be given 
through a newspaper._-It should, as required by the act, 
be made uniformly, by publication in a newspaper, at the 
Court-house of the proper county, and at two other public 
places within the county. - ib. 

6. Every act required of a sheriff, in making sale of a fugitive 
slave, under this statute, is a constituent part of the title 
vested in the purchaser; and to render such title valid, proof 
of such requirement, must be made by the party setting up 
title under the sale.—ib. 

7. The effect of the proviso of this statute, upon sales under 
it, is confined to sales where the requisitions of the act have 
been complied with. - -tb. 


SCHOOL LANDS. 

1. The school commissioners of the several townships in this 
State, are special corporations, and as such, have no pow- 
er to take and hold lands.— School Commissioners v vikin. 

2. So, the school commissioners cannot maintain indebilalus 
assumpsil, against the vendee of lands, sold as the property 
of the township, to recover their price.—ib. 

3. But where lands, the property of a tow nship, are sold, le- 
gally, by the school cowmissioners, and t! : 
So comply with the terms of ri 
seems, that an action mignt well tie 
sioners, and a recovery in damag 
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the authority, where a vendee refused to comply with the 
terms of sale, such lands, to effect a re-sale upon the terms 
prescribed in the statutes.—2b. 

A condition imposed by school commissioners, in effecting a 

sale of a sixteenth section,_ that if the — e fai led to comply 
with the ierms of sale, by giving noles with security, the lends 
should be resold and the jirst pu ne bs held responsthle,— 
would not, it seems, re nder void a contract of sale, or de- 
feat an action by the commissioners, to recover of the first 
purchaser, alter a legal re-sale, the difference of price be- 
tween the first and last sale.—ib. 

Bat where school commissioners, under such conditions, 
sold Jands of the township, and on the refusal of the vendee 
to comply, effected a resale, at a price less than the minimum 
afficed by law. -it was held that an action did not lay to re- 
cover of the first purchaser, the difference between the first 
and last sale. ib. 


HERIFF, 


. Where a plaintiff in execution fails or refuses, on the ap- 


plication of a sheriff, to give a bond of indemnity, as direct- 
ed by the statute of 1807, and the sheriff has reasonable 
doubts, whether the right in property levied on be in a de- 
fendant,—such sheriff cannot be compelled to receive the 
bond of a co-defendant, a surety, and sell the property.— 
Hall vy W? Henry. 

In proceedings by motion, against a sheriff, seeking to make 
him liable, under the acts of eighteen hundred and seven, 
and eighteen hundred and nineteen, for failing to return an 
execution, the plaintiff is required, in his notice, to inform 
the sheriff, on which of the two acts, authorising the pro- 
ceedings, he relies .- Hill v The State Bank. 


. To Warrant a judgment against a sheriff, the record of the 


procee dings must also shew, that it was pies that the 
sheriff d lid not return the execution.—The failure to return, 
in these summary proceedings, can not be presumed: and 
every thing necessary to susiain the judgment, must appear 
on the record... tb. 
In acase of this character, a discontinuance of the pro- 
ceedings as to sureties, who are not served with notice, is 
not necessary: and if done, it does not prejudice the pro- 
ceedings against the sheriff._ ib. 

The proceedings authorised by these statutes, even con- 
struing them in pari materia, are not restricted to the return 
term of the execution.---ib. 
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SLAVE, MALICIOUS KILLING OF. 

1. That section of the sixth article of the Constitution of Ala- 
bama, in relation to the malicious dismemberment, or kill- 
ing of a slave, was not intended to create a new offence, 
punishable by indictment, setting out specially the terms 
used in the constitution.—-- The Slate vy Coleman. 

2. So, a count in an indictment, charging one with maliciously 
depriving a slave of life, &c., held tu be defective .---ib. 


SLAVES. 


1. Where a deed of gift of a slave, was made by one to his 
daughter in the State of North Carolina in 1810, which 
did not appear to have been attested and proved, or acknow- 
ledged and recorded, as required by the act of that State, 
passed in 1806; and possession was retained by the father, 
until his death, in Alabama:—in detinue, by the husband 
of the daughter, it was held— 

First. -That the validity of the gift of the slave depended 
upon the laws of North Carolina, where it was made. 

Secondly—That the requirements of these laws, not hav- 
ing been complied with, the gift of the slave was void, as 
between the donor’s representative, and those claiming un- 
der the donee... Burt v Kimbell. 

2. The covenant of the hirer of a slave, to return it to the 
owner at the expiration of the term,--is discharged by the 
death of the slave.—Perry v Hewlett et al. 

3. But the hirer of a slave is bound, on his covenant, to pay 
the price agreed on, notwithstanding the death of the slave, 
before the term of service expires.—ib. 

4. But where, on an entire contract, by covenant to pay, a 
particular sum for the hire of two slaves for a certain term, 
one of the slaves dies, and the other is taken by the owner, 
out of the possession of the hirer, without his consent, be- 
fore the expiration of the term,.-the covenant of the hirer 
to pay for the hire of both slaves, is thus discharged. - -ib. 

5. A guardian can not maintain assumpsit to recover the va- 
lue of a slave, the property of the ward, who has been hired 
by such guardian, to the defendant, and whose death is 
alleged to nave been caused by the negligence of the hirer. 
Sutherland v Goff. 

6. And this, although a promise to pay what an arbiter 
should determine, be alleged, as made... -ib. 


SLAVES, FUGITIVE. 

1, That part of the act of eighteen hundred and nine, “re- 
specting runaway slaves committed to jail,” which requires 
publication of the commitment of the slave in some news- 
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paper, -contemplates a number of publications limited to 
the nuinber of papers published during the period between 
the period of first publication, to the expiration of six 
months after commitment.— Turner, proc. ami v Thrower. 


. And the onus of proof, that publication in a case of this 


character, had been made as often as it could have been, 
within the six months,-.-rests upon the party claiming title, 
under a sale of such runaway slave, by the sheriff- .1b. 


. So, where, in detinue for a slave, the defendant claimed ti- 


tle through a sale made by the sheriff, under this statute, 
and showed a publication, to a time, within a few days of 
the expiration of the six months after the first publication of 
commitment—it was held, that as the defendant did not 
prove that the publication was made as often as the paper was 
published, there was a failure to prove the publication as re- 
quired by the act._ -1b. 


. The notice of the sale of any fugitive slave, under this sta- 


tute, should be given for thirty days, after the expiration of 
the siz months, from the first publication of the commitment: 
and the sheriff has no authority to advertise a sale, until 
this period has elapsed. - -1b. 


. And it is not sufficient, that this notice of sale be given 


through a newspaper...lt should, as required ‘by the act, 
be made uniformly, by publication in a newspaper, at the 
Court-house of the proper county, and at two other public 
places within the county. . ib. 


. Every act required of a sheriff, in making sale of a fugitive 


slave, under this statute, is a constituent part of the title 
vested inthe purchaser; and to render such title valid, proof 
of each requirement, must be made by the party setting up 
title under the sale.—1b. 


. The effect of the proviso of this statute, upon sales under 


it, is confined to sales where the requisitions of the act have 
been complied with... .7b. 


SUNDAY. 


1. 


Where a note, upon which days of grace are not allowed, 
is drawn on Saturday, payable one day after date, such note 
is payable on the Monday following, and suit thereon can 
not be commenced on the day of the date of the note, on 
the ground, that the day following is Sunday... - Sanders & 
Harrison v Ochiltree. 


2. But this rule does not apply where a note falls due on a 


Sunday, subsequent to the next day after its date: as in 
such case, the day of payment is the day previous to that 
appointed for performance.. tb. 
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SUPERSEDEAS. 


1. Where, by a transcript appended to a writ of error, prop- 
erly certified, it appeared that a petition had been filed to 
supersede an execution, on the ground, that property, more 
than sufficient to pay oif the judgment on which it issued, had 
been levied on and sold, under a previous execution, and 
by the returns on this latter execution, certified as part of 
the transcript, the facts alleged in the petition, were shewn 
to be true,-. -it was held. - 

First. -That it could not be objected, in this Court, that 
the executions were no part of the transcript, unless ap- 
pearing by bill of exceptions. 

Second- -That the Court below erred, in quashing the su- 
persedeas, the case appearing to have been heard on the 
merits.- - Baylor vy M’ Gregor & Darling. 


SURETY. 


1. Where a plaintiff in execution fails or refuses, on the appli- 
cation of a sheriff, to give a bond of indemnity, as directed 
by the statute of 1807, and the sheriff has reasonable doubts 
whether the*right in property levied on, be in defendant,— 
such sheriff cannot be compelled to receive the bond of a 
co-defendant, a surety, and sell the property. —Hall vy W’- 
Henry. 

2. That one becomes the surety of another to his bond as exe- 
cutor, is a sufficient consideration to support a decd of trust. 
Perkins and Elliott v Mayfield. 

3. Where a deed of a slave was executed by one, as an in- 
demnity to others, who became his sureties to a bond, as exe- 
cutor, and by the terms of the deed, the sureties were au- 
thorised to sell the slave, upon becoming liable as the sure- 
ties of the executor, at such time and place as they might 
choose,--it was held, that the slave could not be sold under 
an execution issued upon a decree obtained against the exe- 
culor, as such---it appearing that out-standing claims still 
existed, upon which the sureties might be liable. - -ib. 

4. One notified by a surety, under the statute af 1821, to put 
in suit any bond, bill or note, held against a principal and 
surety,—is not bound first to sue the principal..-Scolt v 
Bradford. 

5. Allthat this statute requires, is, that on written notice from 
the surety, the creditor shall put the claim in suit, in a rea- 
sonable time, and prosecute the same with diligence, and, 
failing to do so, the surety is discharged.- -ib. 

6. And the benefit conferred on the surety, (by the first section 
of the same statute,) is, that if the creditor omit to join the 
principal in the suit, the surety has the right, by notice to 
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his principal, to get judgment against him, at the same time 

‘ judgment is obtained against himself, by the creditor.—ib, 

7. Chancery will not relicve a surety to a note, from a judg- 
ment at law, which judgment he submitted to, without an 
attempt at a legal deicnce,---on the ground, that he has dis- 
covered since the rendition of the judgement, that other sure- 


fey 
ne 
i) 


ties to the same note, have discharged themselves of the 
note; and on the supposition, that he can effect a discove- 
ry from the plaintitis,---the facts showing great neglect and 
' . . Ter al 7 A 
inattention on the part of the complainant.---’ Grew v The 


Tombeckbee Bank. 547 


TAX COLLECTOR. 

1. The several County Courts of this State, have no jurisdic- 
tion, whatever, of the offence created in the twelfth section 

of the act of 1821, providing a penalty where a tax collec- 

tor makes a false return of taxable property, with a view to 
defraud the County or State. —Patilla vy The Governor. 232 





TITLE. 


1. In the case of sales of lands, by the United States, the 
law gives the right, and the patent is to be considered not 
as the title, but as the evidence, by which it is shewn that 
the prerequisites of a legal sale have been complied with. 
Goodlet v Sinithson. 245 
. A purchaser of lands from the United States, by the act of 
entry and payment, acquires an inchoate legal title, which 
may be aliened, descend, or be divested in the same man- 
ner as any other legal title.—7b. 245 
3. Previous to the issuance of a patent, the estate of one in lands, 
purchased of the United States, and for which he has re- 
ceived a certificate of final payment, may be levied on and 
sold under execution, issued on a judgmentat law.—7b. 245 
4. A patent cannot be considered as conveying any interest 
to the grantee anterior to its date.—Jones and Parsons’ heirs 


to 





v Inge and Mardis’ heirs. 327 
5. But a patent may be shown to be connected with and to re- 
late back to a previous inchoate legal tithe—ib. 327 


6. The duplicate receipt ofthe receiver of a land’office, fur- 
nishes, of itself, sufficient evidence of title, to authorise a 
4 recovery in trespass to try title.--Bullock v Wilson. 338 
7. And it would seem unnecessary, for a plaintiff in such ac- 
tion, to shew that his title had been perfected, by a patent 


having issued on such receipt.- -ib. 338 
8. A patent would not, of itself, be evidence of title, in a suit 
commenced anterior to its date. - -70. 338 


we gy 
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9. Yet it might not be error to admit such patent in evidence, in 
a suit commenced previous to its issuance, where its object 
is to show a confirmation of the inchoate, legal title, obtain- 
ed through a certificate. - -1b. 


TOWN. 

1.. The streets of an incorporated town, are its highways, sub- 
ject, in general, to such improvement and alteration as its 
legislative authority may prescribe,.-with a due regard to 
individual interest. . . Slate y Mayor and Aldermenof Mobile. 

2. The extent of the powers of a corporation, is to be ascer- 
tained by a referenca to such grants as the legislature has 
made in its favor... tb. 

3. And acorporation can have no rights, except such as are 
specially granted; or, as are incidental to, or necessary to 
give effect to the powers specially granted. _ -ib. 

4. Acity corporation would not be authorised to exercise the 
right of appropriating streets, or to narrow or widen them, 
unless vested with such power, expressly, by its charter, 


or in carrying out an incident to such express delegation.—ib, 


5. Any obstruction in a highway or street, tending to the an- 
noyance of persons living near them, or which renders the 
passage through such highway or street, more difficult, and 
which thus increases the danger of injury to persons or 
property,—would be a nuisance, within the meaning of the 
term.—7b, 

6. At common law, where the matter, arising on an inquiry 
as to a nuisance, consists in the obstruction of a highway,— 
the question of nuisance, or no nuisance, depends upon the 
fact, whether the passage through such highway is rendered 
less commodious.- -ib. 

1. The erection of a market house in the center of a street, 
the highway of a city, by a city corporation, if interfering 
with a commodious passage through such street, would be 
a nuisance - -tb. 

8. Where the city corporation of Mobile, were vested, by 
charter, with power to regulate the streets, under certain 
restrictions,..one of which was, that Government street, 
should be and remain one hundred feet in width; and the 
corporation were proceeding to erect extensive market 
houses, in the center of that street;_ ona bill, in the nature 
of an information, filed by the State’s Solicitor, praying an 
injunction, whereby the corporation might be restrained, in 
the erection of such buildings, it was held,. - 

First-—That the expression in the act of incorporation of 
the city, that Government street should be one hundred feet 
wide, was equivalent to a declaration that the street should 
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remain open, of that width, independent of any act to be 
done by the corporation. 

Secondly.-.That independent of any implication which 
might arise from the act of incorporation itself, the erection 
of the market buildings in the center of the street, was a 
nuisance—it appearing that thereby, the passage through 
the street, was incommoded. 

Thirdly--That in such a case, Chancery might well enter- 
tain a bill in the nature of an information, filed by the State’s 
counsel, for the object of affording redress.---ib. 


TRESPASS TO TRY TITLES. 


1. 


or 


cd 


The duplicate receipt of the receiver of a land office, fur- 
nishes, of itself sufficient evidence of title, to authorise a 
recovery, in trespass to try title.---Bullock vy Walson. 


. And it would seem unnecessary for a plaintiff in such ac- 


tion, to shew that his title had been perfected, by a patent 
having issued on such receipt .-—7b. 


. A patent would not, of itscif, be evidence of title, in a suit 


commenced anterior to its date _ -7b. 


. Yet it might not be error to admit such patent in evidence, 


in a suit commenced previous to its issuance, where its ob- 
ject is to show a confirmation of the inchoate legal title ob- 
tained through a certificate.—ib. 


. In the action of trespass to try title, a question to a wit- 


ness of—‘*What isthe value of the land and premises sued 
for,’’—would be irrelevant. _ -ib. 

Thus, questions by a defendant in trespass to try title, on 
the cross-examination of a witness, of. _‘‘ Is not the situa- 
tion of the premises sued for, such, that no one would rent 
them?”’__and ‘ Is not the situation of the premises such, 
as to be wholly useless to any one?’’—would be improper, 
even in mitigation of damages.- -tb. 


TRUST. 


1. 


Where A executed a deed of trust in favor of B, to secure 
the payment of a debt, and after fruitless efforts for settle- 
ment, which were resisted by B, the latter endeavored to 
force a sale of slaves under the deed; to prevent which, A 
applied for, and obtained an injunction; and B exerted him- 
seifto prevent A from obtaining the necessary surety, and 
upon the sale of the trust property, demanded specie- - 
whereby it appeared that the slaves were sold at a loss to 
A. Ona bill filed by A, it was held— 

First—That equity had the power toset aside the sale, un- 
der the trust deed, on the ground, that equity is authorised 


623 


279 


338 


338 


338 


338 


338 


338 








624 INDEX. 


to take from a party, or third person, the benefit derived 
from his fraud, by the prevention of an act to be done by 
another: and B, having, by false representations, prevent- 
ed A from litigating his rights before tne sale, he should 
not have benefit {rom his purchase at the sale, but that the 
slaves should be held as a security, for the amount due up- 
on the debt secured by the decd—hiable to a return to A, 
on payment of the trust debt. 

Secondiy--That a payment made by A to B, without par- 
ticular direction as to its application, might well be applied 
by B, tothe payment of a asi other than that secured by 
the trust deed. 

Thirdly. .~That a payment made by A to B, and charged 
to have been extorted as usurious interest—the e usury not 


being denied by B, in his answer, but avoided; and no proof 
being made, that the payment was applied to the benefit of 


A, should be credited against the trust debt... Driver v. 
‘orlner. 

2. It seems, that one having a lien upon property, liable to 
waste or loss, might well ‘stipulate with his debtor to have 
it insured; and might receive a premium, and take the risk 
himself—provided the transaction be bona fide. . Jb. 

3. That one becomes the surety of another, to his bond as 


executor, is a sufficient consideration to support a deed of 


trust.---Perkins § Elliott v Mayfield. 

4. A mere equity of redemption, in personal property, unac- 
companied by possession in the mortgagor, cannot be reach- 
ed by execution, and made the subject of levy and sale._ -ib. 

5. Where a deed of a slave was executed by one, as an in- 
demnity to others, who became his sureties to a bond as ex- 
ecntor,---and by the terms of the deed, the sureties were 
authorised to sell the slave upon becoming liable as the 
sureties of the executor, at such time and place as they 
might choose,---it was held,that the slave could not he sold 
under an execution issued upon a decree obtained against 
the executor, as such—it appearing that outstanding claims 
still existed, upon which the sureties might be liable. _ i). 

6. Whether money paid by one in pursuance of an alleged 
oral agreement, to purchase lands in co-partnership, would 
authorise reliefin Chancery, as a resulting trust, must de- 
pend upon the certainty of the evidence adduced in the 
cause: and though in this country, parol evidence is admis- 
sible, to raise a resulting trust, yet it isto be received with 
caution, and must establish the cause with clearness and 
certainty.—-Larkins v Rhodes. 


VENDOR AND VENDEE. 
1. In an action, by a vendor, to recover the amount of a note, 
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given for slaves, the bill of sale of which contains no 
words of delivery; the vendee can not show by parol, that, 
by the contract of sale, the vendor was to deliver one of the 
slaves, and that he failed to do so. --M’ Coy v Moss and New- 
berry. 

2. Where A sold lands by parol agreement, and placed the 
vendee in possession, and after the vendor’s death, the ven- 
dee executed his note to the administrator of the'vendor, for 
the purchase money, and took the administrator’s bond for 
title. _conditioned for the making of title, when the note 
should be paid,—in an action by B, the administrator, de 
bonis non of A, to recover the amount of the note- -it was 
held_ -First,. That in the absence of a disturbance in his 
possession of the lands, the vendee could not resist a reco- 
very of the purchase money, on the ground of failure of 
consideration... _Secondly—That the administrator, de bonis 
non of A, might well maintain his action against the vendor, 
on his note.-— White, adm’r v Beard. 


VERIFICATION. 

1, A plea in abatement, which at the foot thereof, has the 
words ‘‘ sworn to and subscribed in open Court;” signed 
by the party pleading, and attested by the clerk, is suffi- 


ciently verified, without a formal affidavit.— The State v 
Middleton. 


WITNESS. 

1. In the action of trespass to try title, a question to a wit- 
ness of—‘‘What isthe value of the land and premises sued 
for,’’— would be irrelevant... Bullock y Wilson. 

2, On the examinations of a witness, in chief, it is not permis- 
sible to ask questions, as to the opinions or conclusions of 
such witness, unless where the opinion is an inference of 
skill and judgment. - .2b- 

3. Though in cross examinations of a witness, it is allowed to 
make pointed and direct inquiries—yet such direct inqui- 
ries must be confined to the elucidation of legal testimony .-ib 

1. Thus, questions by a defendant in trespass to try title, on 
the cross-examination of a witness, of. .‘‘ Is not the situa- 
tion of the premises sued for, such, that no one would rent 
them?”_ and “ Is not the situation of the premises such, 
as to be wholly useless to any one?’’—-would be improper, 
even in mitigation of damages. - -tb. 


WRITING. 
1. Where a writing is offered in evidence, under the common 


counts in assumpsit, its execution must be proved.—Hunley 
v Willis Lang & Co. 
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